7.1 Introduction

Studies have shown thata strong link exists between
adverse circumstances experienced early in life and
future success. The nature of this link is of
fundamental importance to overall social policy.
Understanding and removing adversity for families
with children must become the priority of any
Government. Some of the main issues highlighted
by these studies indicate the following:

* There is a significant relationship between
adverse social and economic conditions in
childhood and later success in life.
Independent impacts are detectable from
family structure and income.

* A life of poverty is statistically associated
with higher rates of activities detrimental
to individuals and society, such as crime,
violence, underemployment,
unemployment, and isolation from the
larger community.

* The chances of unemployment later in life
are higher for children who experience
periods of poverty than for those that do not.

* Increased incomes for single mothers with
children through social transfers have a
significant impact on educational
performance of children.

* The malnutrition and stunting of young
children is unacceptable in a relatively
wealthy South African society.

As a result, the Committee is of the view that
strategies to address child poverty must be part of
the overall strategy to alleviate and reduce poverty.
Therefore measures to address child poverty (and
the child support grant, in particular) are centrally
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embedded in the Committee’s recommendations
covering “comprehensive and integrated medium-
to long-term framework for income support”. This
chapter, then, deals with important gaps and
additional issues regarding child protection.

Finally, the Committee is aware that the South
African Law Commission is developing a
comprehensive framework for children, and is
supportive of that process. As a result, the
proposals and recommendations of the
Committee within this chapter must be
considered with that framework.

7.2 The Constitution

7.2.1 Constitutional

obligations

Section 28(1) of the Constitution deals specifically
with fundamental rights of children. Unlike other
socio-economic fundamental rights that grant a
“right of access” to the right, subject to progressive
realisation by the state within its available
resources, the rights pertaining to children
(everyone under the age of 18 years) do not have
any such limitations. The special vulnerability
of children and their protection is in this way
recognised. Section 28 grants children inter alia
the right to the following core rights to:

* Family care or parental care, or to
appropriate alternative care when removed
from the family environments

* Basic nutrition, shelter, basic healthcare
services and social services

* Be protected from maltreatment, neglect,
abuse or degradation

* Be protected from exploitative labour practices.
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In all matters concerning children, the child’s
best interests are of paramount importance.
(Section 18(2)) In terms of section 27 of the
Constitution everyone has the right to have
access to social security, including, if they are
unable to provide for themselves and their
dependants, appropriate social assistance.

7.2.2 International
instruments

Various international law instruments pertaining
to the welfare of children also bind South Africa.

7.2.2.1 African Charter on the Rights and
Welfare of the Child

South Africa signed this Charter on 10 October
1997 but is not yet under any obligations in
terms of the Charter as it has not yet come into
operation. State parties are required to take
measures to eliminate harmful social and
cultural practices. The responsibilities of the
child towards his/her family is also stressed.

State parties must see to the provision of
necessary medical assistance and healthcare for
all children, with particular emphasis on the
development of primary healthcare.

7.2.2.2 United Nations Convention on the
Rights of the Child

South Africa signed and ratified this Convention
in 1995. A child, as defined in this Convention, is
any human being under the age of 18, unless a
particular nation’s laws set an earlier age for the
attaining of majority status. Article 6 of the
Convention places state parties under an obligation
to ensure the survival and development of the child
to the maximum extent possible. This provision
gives rise to numerous derivative social security
rights, such as the right to healthcare necessary for
survival and a standard of living that meets the needs
for food, clothing, shelter and education. The fact
that this Convention has been ratified by South
Africa places South African courts and other
adjudicating bodies under an international
obligation to comply with the duties placed on
member states. In terms of one of these duties the
state 1s expected to report regularly to the supervising
body under the Convention on the Rights of the
Child on the compliance with the duties bestowed
on South Africa as a member state.

Amongst the various rights of children listed
in the Convention, the most important for the
purposes of social protection are:
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* Every child has the right to benefit from
social security, including social insurance,
and the state should take the necessary
measures to achieve the full realisation of
this right in accordance with national law.
Social security benetits should be granted,
taking into account the resources and the
circumstances of the child and those

responsible for the maintenance of the
child (Art. 26).

Linked to the above is the right of every
child to a standard of living adequate for

the child’s physical, mental, spiritual,
moral and social development. The state’s
duty is to (within the means available)
assist the parents with this responsibility,
by taking measures, which could include
material assistance and support
programmes, particularly with regard to
nutrition, clothing and housing (Art. 27).

The state must undertake all appropriate
measures for the implementation of the
rights contained in the Convention on the
Rights of the Child. As most of the rights
listed above are economic and social rights,
the state is only required to undertake such
measures to the maximum extent of
available resources (Art. 4).

The UN Committee which monitors
compliance with this Convention has been fairly
critical about South Africa’s non-compliance
with many provisions of the Convention.
Urgent attention needs to be paid to the
recommendations of the UN Committee so as
to ensure full compliance with the Convention.

7.3 Evaluation
of current policies
towards children

Based on numerous submissions and documents
made available to the Committee of Inquiry,
substantial problems exist with the present
system of protection for children in South Africa.
The inadequacy of the current policy framework
appears a valid conclusion based on reviews of
the socio-economic indicators above.

7.3.1 Social assistance

7.3.1.1 Foster care grant

The foster grant is payable to a foster parent in
respect of a foster child who has been legally placed



in their custody in terms of the Child Care Act.
In order to qualify for a foster grant:

* The child must have been legally placed in
the care of the foster parent(s)

* The income of the foster child must not
exceed twice the annual amount of the
foster child grant

* The applicant and foster child must be
resident in South Africa at the time of
application.

Submissions to the Committee report that
accessing the grant is problematic for the
following reasons:

* To qualify for a foster grant, the child has
to be placed in the care of foster parents
through the children’s court. The court
process is lengthy and inappropriate for
many families who are content with caring
for children who are not their own, but
require some form of support.

* Problems exist with accessing foster grants
for non-South African children because of
the paperwork required.

Information was also provided to the Committee
suggesting that there are abuses of the system.
Many parents who would otherwise be able to
care for their own children are abandoning their
children with relatives so that these relatives can
access the foster grant.

Foster care is intended as a specialised service
for children who have been removed from their
families with the intent of returning them after a
period of no more than two years. However, one
of the reasons why foster placements are renewed
repeatedly is the lack of financial support for
adoption.

7.3.1.2 Care Dependency Grant (CDG)

A care-dependent child is a child between the
ages of one and 18 years who requires and receives
permanent home care due to his or her severe
mental or physical disability. The purpose behind
this grant is to enable parents or foster parents to
care for children with physical or mental
disabilities in their homes.

The child must not be permanently cared for
in a Government institution. The grants are
awarded until the child is 18 years of age, or until
the child is no longer cared for by his/her parents.

The following is a review of problems with
the current grant:
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* The current purpose of the CDG to enable
permanent home care, only for
permanently disabled children, is limiting
and inadequate, and open to different
Interpretations.

* There is a lack of clear definitions
(disability, severe/moderate, and permanent
home care) in the current legislation. This
has serious implications for inclusion/
exclusion criteria and makes targeting
extremely difficult.

* Currently the CDG benefits only severely
disabled children permanently at home, and
does not cater for the many others with milder
disabilities or those in daycare facilities.

* While means-testing enables targeting of the
poorest quintiles, in practice it is rarely used
correctly, is administratively demanding and
has been reported as demeaning,

* The assessment test can be highly
subjective and open to the personal
interpretation of the medical officer.

The recommendations regarding the CDG
are dealt with in the main disability section (see
chapter 10).

7.3.1.3 Maintenance Act

The Maintenance Act No. 99 of 1998 makes
provision for the payment of maintenance by any
person who has the legal obligation to support a
child or children. There is also the obligation on
the part of employers to co-operate with the
maintenance court orders in effecting deductions
through salaries.

The parental maintenance system in South
Africa appears to be in disarray. There is a
widespread lack of responsibility shown by many
liable parents in terms of their obligations to
support their dependants, especially where
children are brought up in single parent
houscholds. There is perception among some
non-custodial parents that custodial parents
“abuse” the money they receive and spend it on
themselves rather than their children.

There is shortage of financial resources
allocated to the maintenance system and lack of
personnel to deal with the vast number of
maintenance cases and the lengthy delays. Due
to these restraints the Family Court Pilot
Projects, which were established by the
Department of Justice in 1998, are not able to
do much.
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Other problems relate to the actual amount of
maintenance to be paid by non-custodial parents.
There is low and inadequate level of awards in
parental maintenance. Great variations exist
between courts as to the monthly amount, which
is awarded.

There is also lack of proper tracing agents to
trace liable persons and obtain accurate
information about their income and means.
Furthermore, the Maintenance Act does not
address the problem of those who are self-
employed or in informal sector, and whose
financial state is often difficult to ascertain.

Despite being plagued by problems,
however, the private maintenance system, , is
an important system and as a result it should
not be discarded. There is a legal and moral
duty on the part of both parents to provide for
their child(ren). This duty operates
irrespective of whether the relationship
between the parents is still in existence or not.
The state’s duty to provide enters the picture
only when parents are unable to provide — not
because they do not want to.

7.3.1.4 Adoption

Section 28(1)(b) of the Constitution guarantees
every child the right to family or parental care or
to appropriate alternative care when removed
from the family environment. This is supported
by section 28(2), which states that the child’s best
interests are of paramount importance in every
matter concerning children. Article 20 of the
Convention on the Rights of the Child states
that a child in need of care shall be entitled to
special protection from the state. Such protection
could include foster placement or adoption.
Despite the recent adoption law reforms,
introduced by the Child Care Amendment Act
96 of 1996 and the Adoption Matters Amendment
Act 56 of 1998, certain key areas of adoption law
still need reform.

Current South African adoption law is
contained in Chapter 4 of the Child Care Act, 74
of 1983. The standard of adoption is still the best
interest of the child. Some of the problem areas
that can be highlighted in this regard are (this
section is based on submissions made by the
South African Law Commission “Project 110:
Review of the Child Care Act — Adoption as
Substitute Family Care”):

* Section 10 of the Child Care Act does not
keep track of the child-rearing practices
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especially in black communities where
informal fostering is prevalent. Section 10
prohibits anyone from receiving a child
and caring for him/her for longer than 14
days. This section does not have a penalty
for the contravention but it remains a good
ground for removal of a child.

Transracial adoptions are allowed in terms
of the current Child Care Act. The right to
equality is subject to reasonable limitations
as can be justified in an open and
democratic society. The best interests of the
child would be considered a reasonable
limit that might justify a race-sensitive
custody decision. In South Africa, because
of the tradition and socio-economic
realities, relatively few black families adopt
children. This results in “a-one-way-
traffic-of-black-children-into-white-
families”. An important consideration is
whether a child growing up in an adoptive
family of persons who are different from
them, in cultural background and physical
appearance, will still be able to develop a
positive self-identity.

Inter-country adoptions are still a
problematic issue in South Africa. South
Africa has not yet signed the Hague
Convention on Inter-country Adoption.
Law reform measures promoting inter-
country adoption should recognise
adoption orders made in other countries
and encourage open adoption, making it
possible for a South African child adopted
in another country to maintain links with
the extended family members and with his/
her cultural roots.

Adoption is a private arrangement in
customary law in terms whereof two
families make an arrangement in order to
ensure an heir for a family head who has
no male progeny. Payment is sometimes
made to compensate the natural parents
for rearing the child. This raises the
question if customary adoption infringes
common law prohibition on trafticking
in children and if it should take place
under auspices of common law. This is
arguable in light of the constitutional
recognition of customary law as a system
of law and there is no reason why
recognition should not be given to an
adoption under customary law.



