1.1.

INTRODUCTION

GLOBALISATION AND THE INFORMATION SOCIETY

The transition of the global economy from an industrial focus to one based on
knowledge and information presents numerous opportunities and challenges
to countries, especially those in the developing world. This new paradigm has
a significant impact on the way people lead their lives. It is enabled by the
use of Information and Communications Technologies (ICTs) which have led
to the compression of time and space. However, lack of infrastructure,
prohibitive costs of access to infrastructure where it is available, poor quality
of infrastructure, shortage of relevant skills, low levels of literacy and
inadequate investment in technological development are hindering progress
toward exploiting the new generation of ICTs in developing countries

Underpinning the importance of ICTs is digitisation. This has enabled the
convergence of telecommunications, broadcasting, information technology
and publishing. The increasing pace of technological innovations, such as
the rapid integration of the Internet and other telecommunications based
activities into nearly every sphere of business has given rise to new ways of
communicating, learning and conducting business. The Internet has
facilitated the establishment of a “borderless” environment for
communications and the electronic delivery of certain services. Enter
electronic commerce also known as e-commerce

Convergence of technologies is the major driving factor that contributes to
the exponential growth of electronic commerce. Convergence goes beyond
the use of technology to develop new products and services and is seen as a
vehicle to improve the quality of life of society in South Africa and other
developing countries. Convergence will open new opportunities for all as
everyone gains equal access to information and the global markets. Small
business will be able to compete on an equal footing with big business.

What is needed is an environment that is conducive to conducting business
and sharing information with confidence. Government will provide support by
setting policy and regulatory frameworks that are appropriate to the
information communications technology sector while taking cognisance of
the pervasive nature of eecommerce and the challenges pertaining to legal
and security matters.



What is e-commerce?

Electronic commerce can be defined broadly as:

“The use of electronic networks to exchange information, products, services
and payments for commercial and communication purposes between
individuals (consumers) and businesses, between businesses themselves,
between individuals themselves, within government or between the public
and government and, last, between business and government ”

This definition encompasses the many kinds of business activities that are
being conducted electronically, and conveys the notion that electronic
commerce is much more comprehensive than simply the purchasing goods
and services electronically.

Different Types of E-commerce:

Business-to-Business: .
Business-to-Consumer:

integrating value chains-

supplier and customer base on-line shopping

Govt —to- Business: Government-to-Consumer:

E-procurement services and programs

Govt online

What are the benefits of e-commerce?

E-commerce is transforming the global marketplace and its impact is being
felt across the full range of business and government. E-commerce requires
an open, predictable and transparent trading environment, which operates
across territorial borders and jurisdictions. To foster such an environment and
to realise its full economic potential necessitates international co-operation,
which will be instrumental in developing the enabling conditions for its growth.

Countries have to work together to remove barriers orimpediments to the free
flow of electronic products and services across jurisdictions and by resolving
problems that may arise due to its borderless character. Government is
shown to be the appropriate vehicle to ensure that this is possible.



The main benefits of e-commerce are demonstrable by the following
achievements:

Improved response time. Quick and cost efficient way through which
to communicate and update information.

Improved competitive positioning. Electronic commerce has a
potential to level the playing field for small and large entities throughout
the world. Small and Medium Enterprises and public sector customers
reap the benefits of e-commerce.

Ease of concluding deals and financial transactions. Click-and-pay
technology is gaining popularity as a means through which to transact.
Published information, communicating, buying, selling, paying and
checking orders occurs 24 hours a day, 365 days a year.

Extended market reach and thus increased revenue potential.
Geographic barriers or boundaries are removed. There is an increased
number of Internet users to market products and services at lower cost
and much faster.

Increased consumer convenience and choice. Consumers can easily
locate hard to find goods and services, and also have a wide choice
from which to make a purchase anytime, anywhere.

Reduced prices. Increased competition forces organisations to
produce better quality products at reduced cost.

Improved customer service. Information is shared more quickly through
the use of an electronic medium.

1.2 UNDERLYING PRINCIPLES FOR THE DEVELOPMENT OF E-COMMERCE POLICY

The development of the Green Paper and, subsequently, e-commerce policy
in South Africa is based upon the following set of underlying principles:

1. Quality of life: to improve the quality of life of people through the
optimal use and the exploitation of electronic commerce, thus ensuring
socio-economic development and facilitating equitable development.
This is consistent with the constitutional requirements and obligations.

2. International Benchmarking: to ensure international consistency,
alignment and harmonisation. South Africa needs to be in line with
international treaties and develop an e-commerce policy that is based
on international trends and benchmarks while taking cognisance of
South Africa’s special requirements.

3. Consultative process: to be consultative, transparent and to balance
the interests of the broader spectrum of stakeholder through the
solicitation of the public to participate in the deliberations. This is an
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ongoing process and has been taking place via electronic and written
submissions by individuals and interest groups.

4. Flexibility: to be flexible in establishing rules and regulations for
governance. The introduction of new measures and elements into law
will take place within the relevant branches of law.

5. Technology neutrality: to cause the proposed legal framework be
technology neutral

6. Supporting privatesector-led and technology-based solutions and
initiatives wherever possible

7. Public-Private partnership: to establish public/private partnerships that
will promote and encourage the development and use of electronic
commerce. The private sector will remain a critical driving force in the
effort to optimise the potential of e-commerce.

8. Supporting small, medium and micro enterprises (SMMEs) and informal
sector: to facilitate the promotion and development of SMMEs and the
informal sector, and contribute to their speedy adaptation of e-
commerce.

WHY THE GREEN PAPER ON ELECTRONIC COMMERCE?

The Green Paper is intended to provide a platform from which to translate
topical issues around e-commerce into government policy. The Green paper
itself is not a policy document nor an academic paper, but is essentially a
consultative document designed to raise questions on issues that need to be
addressed by the Government policy formulation process.

Several policy issues arise as a result of the proliferation of e-commerce.
These include development and access to the ICTs; taxation; security and
privacy; protection of intellectual property; content development and
regulation; electronic payment systems; standards and interoperability.

Transacting over the Internet can mean, for example, that a purchaser and
vendor are located at different sides of the world; a scenario, which has
prompted concerns for consumer protection and the right to redress. One of
the main concerns generated by ecommerce is the priority that must be
accorded to issues such as privacy of personal information to safeguard
public interest. Any regulatory regime that South Africa adopts must be
consistent and compatible with international frameworks.
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THE PROCESS

The policy formulation process entails the creating of the following
documents:

Discussion Paper (July 1999),

Green Paper (October 2000), (current phase)
White Paper (2nd quarter 2001) and

Specific legislation (3d or 4th Quarter 2001.

The Green Paper will be used to:
Build onto the Discussion Paper on Electronic Commerce.
Consult stakeholders and solicit comments with a view to defining policy
around eccommerce issues and laying a legal foundation appropriate for
e-commerce in SA.
Identify possible implications for broader economic and social policies
Pose questions for policy consideration; in responding to the questions
raised one should also make reference to the discussion paper and other
relevant documents. See the e.commerce debate website: www.ecomm-
debate.co.za
ldentify immediate actions for implementation by government and private
sector in parallel with the process

Responses or submissions to the Green Paper are not limited to questions
raised in the Green Paper; inputs on related activities and how they affect or
contribute to the development of e-commerce are also welcome.

The process is expected to be complete in the third or fourth quarter of 2001
with the enactment of the necessary legislation and establishment of the
necessary organisational framework or structures.

WHAT IS THE ROLE OF GOVERNMENT?

Government’s role will be instrumental in developing the enabling conditions
for growth of ecommerce by preventing and removing barriers. To foster a
stable environment and to realise the full economic potential of e-commerce
requires government participation. Challenges for government specifically
revolve around:

p The need for adequate protection.
p Promoting easy and affordable access to information and
communications infrastructure, technologies services
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p Expanding policy issues associated with greater and faster broadband

deployment and forward looking telecommunications market

Ensuring rapid adoption of e-commerce by SMMEs

Promoting and reinforcing education, skills development and awareness

Positioning government as a model user of e-commerce in procurement

and service delivery processes

p  Adjusting the existing domestic and international regimes to this new
reality

p Faciltating the development of the coherent SADC e-commerce
framework

T T T

As with many other countries the challenge is for South Africa to develop a
policy framework and strategy that will optimise and exploit the benefits of e-
commerce. South Africa has to move quickly to strategically position itself
and develop competitive edge within this new economy, based on its own
particular political, social, cultural, economic and technological conditions.
Government is committed to providing a supportive and responsive domestic
environment for e-commerce.

In the light of the above, the resulting e-commerce policy framework should:

p Promote business growth and development through innovation and
competition;

Enable new job creation;

Expand international trade and new markets;

Attract foreign and local investment; and

Improve the quality of life of all South Africans

T T T O

1.6 BRIEF INTERNATIONAL PERSPECTIVE

E-commerce is being debated in various forums such as the OECD, APEC and
WTO, WIPO, ITU, UNCTAD, World Bank, UNCITRAL. National governments are
also moving to explore implications of e-commerce. The work of these
organisations in the area of e-commerce is summarised as follows:

Organisation for Economic Co-operation and Development (OECD)
Representing the largest volume and amounts of transaction (about 90%) the
OECD has been by far the leader in the development of an ecommerce
framework.

International Telecommunication Union (ITU)

Currently busy with the development of practical handbooks for
telecommunications policy makers and regulators covering issues related to
e-commerce in conjunction with the World Bank. The ITU will also seek to raise
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awareness of the role of telecommunications reform in the development of e-
commerce with special emphasis on developing countries in terms of
infrastructural development, market liberalisation and the proliferation of
electronic services.

United Nations Commission of International Trade Law (UNCITRAL)

Has developed and adopted model law on e-commerce in 1996, which
offers national legislators a set of internationally acceptable rules as to how a
number of legal obstacles to the communications of legally significant
information in the form of electronic communications can be dealt with. Most
member countries, irrespective of their sovereign privacy laws have largely
ratified the UNCITRAL model law.

United Nations Conference of Trade And Development (UNCTAD)

Has published a set of documents, prevalent being electronic commerce:
legal considerations." The document proposes joint collaborative efforts with
UNCITRAL. UNCTAD proposes to further work jointly with the World Intellectual
Property Organisation (WIPO), and the International Chamber of Commerce.

World Intellectual Property Organisation (WIPO)
The WIPO arbitration and mediation centre has established an internet based,

online dispute resolution system that can provide a neutral, speedy and
inexpensive means of resolving disputes without the physical movement of
persons and things. WIPO further provides a legal framework to deal with
issues of Intellectual Property and e-commerce.

World Bank

Provides financial and other resource assistance in the development of e
commerce policies and applications. The World Bank further provides
advocacy in building proper tax legislation including issues of taxation related
to e-commerce.

World Trade Organisation (WTO)
The GATS provides a legal framework for all trade in electronic goods and

services. TRIPS provides a framework for trade related aspects of Intellectual
property rights and e-commerce.

International Labour Organisation (ILO)

Ongoing monitoring of the impact of digitisation on the protection of the
rights performances works and remuneration of performers, journalists and the
labour force in the electronic communications arena.

What is important to notice is that there is a great drive towards coherency
and condensation of selective developments in international forums. Specific
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views and activities by each organisation on various areas of e-commerce will
be dealt with throughout the paper.

AFRICAN PERSPECTIVE

The report prepared by UNCTAD “Building Confidence: Electronic Commerce
and Development” has analysed the current status of Africa’s readiness for e-
commerce and identified possible strategies for improvement. According to
the report there are over 550,000 dial-up Internet accounts for the over 750
million people in Africa. The Internet has numerous obstacles affecting its
diffusion in Africa, namely, a shortage of telephone lines, lack of power
supply, lack of access to computers, prices charged for access, slow speed
and quality of service, content and language, etc.

Although so far participation by African nations in many of global forums and
treaty organisations (as listed above) has been limited, some African countries
and regional formations are already showing interest in the adoption of e
commerce and have initiated e-commerce-related activities. Africa’s
infrastructure initiatives/ strategies for e-commerce include:

= National Information Communication Infrastructure plan (NICI),

= African Connection - aimed at supporting the development of the
underlying infrastructure required, the target is to lay 50 million lines in
Africa over the next 5 years

= SADC (the Southern African Development Community) has begun to lay
some of the groundwork for an e-commerce policy in its “Theme
Document — SADC in the Next Millennium - The Opportunities and
Challenges of Information Technology

= WTC (World Trade Centers Association) Trade Centres in Africa - aimed at
promoting trade.

= Telkom SAFE ( South Africa-Far East) cable, in collaboration with Malaysia
Telecom, which will lay fibre between South Africa and Malaysia

= SAT-3/WASC (South Atlantic Telephony/West African Submarine Cable)-
has been combined with SAFE

» Africa-One - aims to put an optical fibre necklace around the entire
continent.

= RASCOM -to launch its own satellite

= Other related initiatives/plans include COMESA (Common Market for
Eastern and Southern African), ECOWAS (Economic Community of West
African States), EAC (East African Co-operation).

The African continent, SADC region in particular, will have to work on a
coherent eecommerce strategy that would help the region to leapfrog not
only the infrastructure, but also the implementation of e-commerce.
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