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(~)

(3)

(4)

(5)

(6)

(7)

(b) in another province whh the concurrence  of the head of that other

provincial department,

A transfer as contemplated in sub-sectiori  (I ) may on Iy be done if it is necessa~  for

the care, treatment and rehabilitation of the state patient concerned.

Notwithstanding the national department’s determination as contemplated in

section  42’-{3~,  a relevant Mental  He(dth  Review Board  may order the state patient

to be transferred to another designated hea/th  establishment designated in terms of

section 4 I with maximum security  facilities.

An order contemplated in subsection (3] may only be given –

(a) if the state patient has been or is likely to inflict harm on others; and

(b) upon receipt of a written application from head of the heafth establishment

at which the state  patient is located setting out the facts on which the

request is based.

Upon issuing the order contemplated in subs&tion (~), the Menta/  Hea/th Review

Board  concerned must forward a copy of the order concerned to the head of the

national department.

Within two weeks of receiving the order, the head of the national department must

(a) determine the health  establishment at which the state patient must be

transferred to; and

(b) ensure that the necessary arrangements are made with the appropriate

health estab[ishrnent  to effect the transfer as ordered.

The head of a health establishment may with the concurrence of the head of the

/tea/t/t  establishment with maximum security facilities, effect the transfer penal ing

the decision of the Mental Health Review Bourd  if the conduct of the state patient

has or is likely to give rise to an emergency.

d
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44. STATE PATIENTS WHO ABSCOND

(1) If a state patient  has absconded or has been deemed to have absconded, the head of

the relevant designated health establi.vhment  must by written notice –

(a) immediately inform the South African Police Service of this fact and

request it to locate and return the patient to the health  establishment

concerned; and

(b) inform the Registrar or Cterk of the relevant Court concerned and the

officia/ curator ad /item of this fact in writing within two weeks of having

notified the South African Potice Service.

(2) The South African Potice Service is obliged to accede to the request for assistance

made in terms of this section.

(3) When requesting the assistance, the estimated tevel  of dangerousness of the state

patient must be conveyed to the member of the South African Po] ice Service

providing the assistance.

45. LEA VE OF ABSENCE FROM DESIGNA TED HEALTH ESTABLISHMENTS

(1) The head of a health establishment designated in terms of $.e~t~Ori.41,  may in

writing grant a leave of absence to the state patient from the designated health

establishment concerned on such terms and conditions that they deem appropriate.

(2) The written notice must specifi  –

(a) the commencement and return period of the leave; and

(b) the terms and conditions to be adhered to by the sta(e patient during the

period of leave.

(3) At any stage during the period of leave, the head of the health establishment

concerned may cancel the leave and require the state patient to return to the

designated health establishment if the head has reason to believe that the relevant

state patient is not complying with the terms and conditions applicable to the leave.
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The cancellation notice referred to in ~u~~~~~~3] must speci~ the date by which

the state patient must return to the designated health establishment.

If the state patient  fails to return to the designated health  establishment concerned

on the return date specified in the notices referred to in stlbsection  (2) and (3), the

patient will be deemed to have absconded.

“. ,<

,

46. PERIODICAL REPORTS ONSTA  TE PA TIENTS

(1) Upon the expiry of six months afier the date on which care, treatment or

relt(ibi[itation  services was commenced on a state  patient and after every 1 2

months thereafter wh i Ist the user is a state patient. the head of the relevant

designated Ilealth est(tblishment  at which the state patient was admitted, must

cause the mental he(tlth  status of that user to be reviewed.

(~) The review must concern itself with -

(a) the mental  health  stut~is  of the state patient; and

(b) making recommendations regarding –

( i ) a plan for further care, treatment and rehabi[itatiou  for the state

patient;

(ii) the merits of granting the state patient  leave of absence; and/or

(iii) the discharge of the state  patient.

(3) A synopsis of the revie~v  must be –

(a) contained in a repo]l:  and

(b) submitted to –

(i) the head of the national  (Department; and

(ii) the of~cial cur(ttor (u1 Iitem and i f appo int ed, t he (l(lministr[ltor.

.
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(4) Within one month afier  receipt of the report, the head of the national department

lllust  –

(a) cause the report to be considered, obtain information from the person

making the report and make recommendations concerning the -

(i)

(ii)

(iii)

(b) send

further care, treatment and rellobi[itation  for the state patient;

grant ing the state patient a leave of absence; andlor

the discharge of the stare patient.

a written notice of its recommendation to the /tea{/ of t/ze  /zea/t/z

estabtisllment concerned.

47. APPLICATIONS FOR DISCHARGE OF STA TE PA TIENTS

(1) Any one of the following persons may apply to a High Court Judge for the

discharge of a state patient –

(a)

(b)

(c)

(d)

(e)

(0

the state patient

the official curator ail Iitem  or if appoi  nted the a(!ministrator;

the Iteall  of tile Ilealtll  establisltmenf  at which the state patient has been

admitted to;

the medical practitioner responsible for administering care, treatment and

reltabiiitation  services to a state patient;

a spouse, associate or the next of k in of a state patient; or

any other person authorised to act 011 behalf of the state patient.

(~) Subject to subsection (3), the application must set out or contain -

(a) the reasons for the application;
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(b) a report from a clinical psychologist if the state patient has been assessed

by such a person;

(c) in the case where the applicant is the offlcia/ curator ad /item or the

administrator, the application must contain a report containing a history of

the state patient’s menta[ health status and a prognosis concerning the

patient’s mental health  status from –

(i) the head of the relevant designated health  establishment at which the

state patient has been admitted; and

(ii) two mental health practitioners at least one of whom must be a

psychiatrist.

(d) in the case where the applicant is not an official curator ad [item or

administrator an indication of whether the current curators may have a

conflict of interest with the state patient and supply proof that a copy of the

application has been given to the curators concerned;

(e) in the case where the applicant is an associate or the person contemplated in

P@&;phld), the nature of the substantial or material interest or the nature

of the conflict;

(0 all information or reports relevant to the application that are in the

possession of the applicant; and

(g) if known, the details of an~’ prior application for the discharge of the state

patient.

(3) In the case where the appl  icant  is not the official curator ad [item or administrator,

the Registrar of the High Court must submit a copy of the application to the officia/

curator ad /item or if appointed the administrator concerned. The curator or

administrator as the case may be. must within 30 days of receipt of the application.

submit to the High Court judge concerned a written report which –

(a) must set out and contain a h isto~  of the state  patient’s mental health st(ttll.s

and a prognosis concerning the pat ient. s men/a/ hea/th sfatfis  fronl –

“$

.
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( i )

(ii)

(b) mus[

the head of the designated Izealtlt  estnblisllment  at which the state

pa~icnt  has been adm hted: and

tivo medical practitioners at least one of whom must be a

p~}clliatrist;  and

contain a report from a clinical psyc}lologist if the state patient has

been assessed by such a person;

(c) must indicate whether an application has been made for the discharge of the

state patient  concerned within a period of 12 months preceding the present

applicant and if so, indicate the status of that application; and

(d) must set out recommendations on whether the present application should be

granted and the basis for the recommendation.

(4) When considering an application made in terms of this section, the High Court

Judge –

(a) must establish whether an application for the discharge of the state patienl

concerned is pending or had been considered within a period of 12 months

preceding the present application, in which case, the present application

must be dismissed;

(b) must establish whether the current administrator has a conflict of interest

with the state patienr,  in which case request the Master of the High Court to

appoint another administrator to assist in the processing of the present

application: and

(c) may call for further information and assistance from the applicant, mental

health practitioner or a relevant curator. as may be necessary to process the

application.

(5) The administrator appointed in terms of subsection 4(b) -

(a) must adduce any available evidence relevant to the application:
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(b) must perform the functions and duties as required by the High Court Judge

concerned to process the application; and

(c) is entitled to be rem uncrated by the nf/tionfl/  department responsible for

justice in accordance with [he tariff and scale of benefits and allowances

determined for this purpose by the member of cabinet responsible for

Justice.

(6) Upon considering

patient –

the application, the High Court Judge may order that the state

(a) remain a state pfftien<

(b) be reclassified and be dealt with as a voluntary, assisted or invo/fmtary

mental Itealtll  core ltser in terms of Chapter V:

(c) be discharged unconditionally; or

(d) be discharged conditionally.

4s. CONDITIONAL DISCHARGE OF STATE PATIENTS, AMENDMENTS TO

CONDITIONS OR RE VOCA  TION OF CONDITIONAL DISCHARGE

(1) If the High Court Judge orders that the slate  patient be discharged conditionally as

contemplated in Section 47(6)(d),  the written order contemplated in that section,

must speci~ the terms and conditions of the discharge and the period of the

conditional discharge.

(~) In respect of the stare patients who have been conditionally discharged. the /Ie[Ic/ of

tile Ile(lltll  establishment at LL h ich the st(ite patient ii as admitted must -

(a) cause  the i r  ment[tl  lle(lltl~  st(ltlls  to be moni to red  a t  t ha t  Ite[lltll

establishment; or

(b) arrange for another Ilealtlz  establisljment  to monitor the state patient if the

conditional discharge requires that the state patient present him/herself  at

that Ile(lltli  estnbli.~llmctlt  for care, [rea[m ent or rellabilit[ltiotl.



P.

54 No. 20848 GOVERNMENT, GAZETTE, 4 FEBRUARY 2000

(3) The person conducting the monitoring must submit a written report to the /lead  of

i/le Itealtlt  esiablisltmenf  at which the s~ate  pat;ent was original ly adm itted  to –

(a) in accordance with any term and condition that may be applicable to the

conditional discharge;

(b) at least at the end of every six month period from the date of the conditional

discharge being ordered; and

(c) at the end of the conditional discharge period.

(4) If at the end of the conditional discharge period, the head of the /lea/t/z

estab/is/zments  concerned, is sat isfied that the state patient has material ly compl  ied

with the terms and conditions applicable to the discharge, and that the mental

/zea/j/~  sjatus of the state parient has  not deteriorated the head must –

(a) immediately unconditionally discharge the stajepajient;  and

(b) in writing accordingly inform the state patienj  and the Registrar of the

Court concerned.

(5) If upon considering any report submitted in terms of subsection (2), the head of the

Ilealtlz  establisl~ment  concerned has reason to believe that the state patient has not

materially complied with an~ term or condition applicable to the discharge, or that

the mental /1ealt/1  status of the state patient has deteriorated, the head may apply to

the Registrar or the High Court concerned for an order amending the conditions or

revoking the conditional discharge and forward a copy of this application to the

official curator ad Iitem.

(6) A state patient who has been discharged conditionally may at any time after six

months have elapsed from the date of the order and at intervals of no less than six

months thereafter, apply in the prescribe/ manner to the High Court concerned for

—

(a) an amendment of the conditions applicable to the discharge: or

(b) an unconditional discharge.



STAATSKOERANT,  4 FEBRUARIE  2000 No. 20W8 5 5

(7) The application for the amendment of a conditional or an unconditional discharge,

must set out –

(a) the condition to be amended;

(b) the duration of the condition: and

(c) the reasons for the amendment or revoking the conditional discharge.

CHAPTER VII

P~SONERS WHO ARE MENTALL YILL

49. DESIGNATION OF HEALTH ESTABLISHMENTS FOR PRISONERS WHO ARE

MENTALLY ILL

The head of the nationa[ deportment must witlt  tile concurrence of the heads of the

provincial departments by regulation designate the Ilealtll  establisl~ments,  which may

admit, care for, treat and provide re}labilitation  services to menta!ly  il!prisoners.

50. ENQUIRY INTO THE HEAL TH MENTAL STA TUS OF A CONVICTED PRISONER

(1) 1 f it appears to the head of a prison. either through personal observation or by

means of information provided. that a prisoner may be menta//y i//, the head of the

prison must cause the mental  Itealtll  status of the prisoner to be enquired  into by –

(a) a psyclliatris~ or

(b) where a psyc/~iatrist  is not read i Iy avai Iable, by –

(i) a medical practitioner; and

(ii) a mental Itealtlt  care practitioner.

(~) Upon completion of the enquiry, the person(s) conducting the enquiry must submit

a written report to the head of the prison. The written report must specify -

t
,.
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(a) the mental  Ilealttl  status  of the convicted prisoner: and

(b) a plan for the care, treatment and re/fabi/itation  of that prisoner,

52. CARE FOR, TREATMENT AND REHABILITATION

MENTAL ILLNESSES

OF PMSONERS  W I T H

If the person(s) conducting the enquiry referred to in section 50 finds that the menta/ i/fness

of the prisoner is of such a nature that the prisoner concerned could appropriately be cared

for, treated or re/zabi/iralefl  in the prison, the head of the prison must take the necessary

steps to ensure that the required levels of care, treatment and relzabi[itation  services are

provided to the prisoner concerned.

52. TRANSFER OF PRISONERS

HEAL TH ESTABLISHMENT

WHO ARE MENTALLY ILL TO A DESIGNA TED

If the person(s) conducting the enquiry referred to in section 50. finds that the menta/

illness of the convicted prisoner is of such a nature that the prisoner concerned ought to be

cared for and treated in a Izealtlz  estab[islrment  designated in terms of section 49, the head

of the prison must request a magistrate to cause a subsequent enquiry to be conducted into

the ntenta/  Ilea/t/l  status of the prisoner for purposes of establishing whether a transfer to a

Itealtil  establislzrnetzt  designated in terms of section 49 would be appropriate. This enquiry

must be conducted in accordance ~vith the procedure outlined in section 50.

53. MAGISTERIAL ENQUIRY CONCERNING TRANSFER TO DESIGNA TED HEALTH

ESTABLISHMENT

(1) When initiating the subsequent enquiry contemplated in section S2, the head of the

prison must forward to the magistrate a report c~~ntaining the written reports

referred to in Section 50 (2).

(~) UpoIl receipt of this report. the magistrate must commission two n?en/a/  /Jeu/t/l

core practitioners at least one of whom must be a psychiatrist, clitzical

psyc/lo/ogist  or a me(/ica/  practitioner with special training in mental health to
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enquire into the mental health  statns of the prisoner concerned and make

recommendations on whether the prisoner concerned should be transferred to a

henltlt  establishment designated in terms of $.&~3ri~@~

(3) If the menta[ hea[th  care practitioners recommend that –

(a) the prisoner should be cared for and treated in a health  establishment

designated in terms of ~~~j~~~~,  the magistrate must issue a written order

to the head of the prison to transfer the prisoner concerned to that hea/th

establishment in accordance with the procedure outlined in ~~{i~f$d:  or. . . . . . . . . . .

(b) the prisoner need not be cared for and treated in a health  establishment

designated in terms of ~~~~~~$,  but instead be cared for and treated in the

prison at which the convicted prisoner is located, the magistrate must issue

a written order to the head of the prison to take the necessary steps to

ensure that the required levels of care and treatment are provided to the

prisoner concerned.

S4. PROCEDURE TO T~NSFER

HEAL TH ESTABLISHMENT

MENTALLY ILL PNSONERS TO A DESIGNA TED

(1) When an order to transfer a mentally ill prisoner to a hea[th estob[ishrnent

designated in terms of =~~~~~ has been received by the head of the prison, the

head must forward a copy of the order to –

(a) the administrator if appointed; and

(b) the head of the national department together with a request that the

mentally ill prisoner be transferred to the health establishment designated

(2) As soon as it is practicable after receipt of the order, the head of the nationa/

department must -

(a) determine the health  estab[ishrnent  at which the mentally iii prisoner must

be transferred;
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(3)

(4)

(b) ensure that arran&ements are made to effect the transfer of the menta/!}l  i//

prisoner to the appropriate health e.~tabiishmenr  designated in terms of

section 49: and

(c) in writing convey the details of the transfer to the head of the prison and the

administrator, if appointed in respect of that prisoner.

Within two weeks of being notified of the transfer, the head of the prison must

cause the mentally ill prisoner to be transferred to the health estab[ishrnent

identified in the notice.

Whenever a transfer is effected in terms of this section, the head of the /lea/t/z

estab[ishrnent  receiving the mentally iilprisoner  is –

(a) deemed to be in lawful custody of the prisoner concerned only upon

receiving the prisoner concerned: and

(b) responsible for the safe custudy of the prisoner concerned.

55. TUNSFER OF MENTALL Y ILL

ESTABLISHMENTS

(1)

(2)

(3)

(4)

The head of the national

PRISONERS BETWEEN DESIGNA TED HEALTH

department may at any time transfer a mental~  ill

prisoner to another health establishment designated in terms of $$$~6n 49.

A transfer as contemplated in subsection (1) may only be done if it is necessary for

the care, treatment and rehabilitation of the menta[ly  il!prisoner.

Notwithstanding the nationa/ department’s determination as contemplated in

s6c~ofi,$~(~~ or a transfer effected in terms of that section, a relevant Menta/

Health Review Board may order the mentally ill prisoner to be transferred to
,..

another /zealth  establishment designated in terms of section 49 with maximum-

security facilities.

An order contemplated in subsection (3) may only be given –



.

STAATSKOERANT,  4 FEBRUARIE  2000 No. 2 0 8 4 8  5 9

(5)

(6)

(7)

(8)

(a) if the menta//y i// prisoner has been or is likely to inflict harm to others;

and

(b) upon receipt of a written application from head of the hea[fh  estabfishmenr

at which the menta//y  i//prisoner is located setting out the facts on which

the request is based.

Upon issuing the order contemplated in ~, the MentaI Hea[th  Review

Board  concerned must forward a copy of the order concerned to the head of the

national department.

Within two weeks of receiving the order, the head of the national department must

(a) determine the health establishment at which the mental[y ill prisoner must

be transferred to; and

(b) ensure that necessary arrangements are made with the appropriate /lea/t/r

establishment or correctional facility  to effect the transfer as ordered.

The hekd of a health establishment concerned may with the concurrence of the

head of the health establishment with maximum security facilities may effect

transfer, pending the decision of the Mentaf Hea[th  Review Board if the conduct of

the menta//y illprisoner  has or is likely to give rise to an emergency,

Whenever a transfer is effected in terms of this section –

(a) the person or body ordering the transfer must in writing notify the relevant

head of the prison of the details of the transfer. within two weeks of the

transfer; and

(b) the head of the health establishment receiving the mentally i[lprisoner  is -

(i) deemed to be in lawful custody of the prisoner concerned only upon

receiving the prisoner concerned; and

(ii) is responsible for the safe custody of the prisoner concerned.

.
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56. PERIODIC REPORTS ON THE MENTAL HEALTH STA TUS OF MENTALL Y ILL

CONVICTED PUSONERS

(1) Every six months afier the date on which care, treatment and rehabtiitation  was

commenced on a mental~  ilf prisoner and wh i Ist the prisoner is mentn[ly  i[[, the

head of the relevant designated health  establishment must cause the mental hea[th

status of that mentally ill prisoner to be rev ie wed.

(2) The review must concern itself with –

(a) the mental healtil status of the mental[y  illprisone~  and

(b) making recommendations regarding –

(i) a plan for further care, treatment and rehabilitation for the mentally

illprisoner;  andlor

(ii) the merits of returning the mentally  ill prisoner to the prison  from

which the prisoner was initially transferred.

(3) A synopsis of the review must be –

(a) contained in a report; and

(b) submitted to the

(i) Mental  Health Review Board

(ii) the relevant magistrate;

(iii) the administrator, if appointed; and

(iv) the head of the relevant prison;

(4) Within one month after receipt of the report, the Mental  Health Review Board

must –

(a) consider the report including obtaining information from any relevant

person and make a recommendation regarding –
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(i) a plan for further care, treatment and rehabi/italion  for the menta/@

il[ prisoner; andlor

(ii) the return of that prisoner to the prison from which the prisoner was

initially transferred: and

(b) send a written notice of its recommendation to the menfa//y  i// prisoner or

the administrator if appointed, the head of the relevant designated Itealtlt

estab[isltment,  the head of the national department and the magistrate. The

notice must also provide the reasons for the recommendation.

57. RECOVERY OF MENTAL HEALTH SX4 TLIS  OF MEN~4LL  Y ILL PRISONERS

(1) If the Ilead  of a Ilealtlt  establishment has reason to be I ieve from personal

observation or from information obtained, that a menta//y  i// prisoner h a s

recovered from the menta/ illness to such an extent that the prisoner no longer

requires care and treatment or that the requisite care and treatment can

appropriately be given at a prison, the head mllst –

(a) compile an appropriate discharge report:

(b) return the prisoner to the prison from which the prisoner was initially

transferred; and

(c) inform the relevant magistrate of this fact in writing.

58. MENTALLY ILL PMSONERS  WHO ABSCOND FROM A DESIGNA TED

PSYCHIATRIC FACILITY OR DESIGNA TED HEALTH ESTABLISHMENT

(1) If a menta/ly ill prisoner has absconded, the head of the relevant designated or

designated Ilealtlt  establisltment  must by written notice -

(a) immediately inform the South African Police Service of this fact and

request them to locate and return the menta/!v ill prisoner to the /leaIt/l

establishment concerned:


