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(~) The review  must concern itself with –

(a) the capacity of the men?af  health care user to express themselves on the

need for care, treatment and rehabilitation services;

(b) whether there is other care, treatment or rehabilitation services that is less

restrictive or intrusive on the mental health  care user’s right to movement,

privacy and dignity; and

(c) making recommendations

rehabilitation services.

(3) A synopsis of the review must be

(a) contained in a report; and

regarding a plan for further care and treatment or

(b) subrn itted to the Mental Health Review Board.

(4) Within one month after receipt of the report, the Mental Health  Review Boar(/

must –

(a) consider the report and obtain information from any relevant person; and

(b) send a written notice of its decision to the mental health care user,

applicant. head of tile health establishment and the head of the provincial

departrnenr  stating the reasons for the decision.

(5) The head of the health establishment must comply with the decision of the Melzta/

Heo!th  Review Board. If the decision is that the assisted mental health care user

must be discharged, al I care, treatment or rehabilitation services administered to

the user must be ceased in accordance with accepted clinical practices and the

riser, if admitted, must be immediately discharged by the health  establishment.

unless the user consents to the care. treatment or rehabilitation service.
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31. RECO VERY OF ASSISTED  MENTAL HEALTH CARE USERS’ CAPACITY TO

MAKE INFORMED DECZSZONS

(1)

(2

(3)

(4)

If at any stage afier consenting to the application for assisted care, treatment or

rehabilitation service, the head of a Aea[th  establishment has reason to believe

from personal observation, from information obtained, or upon receipt of

representations from an assisted mental health care user that the assisted mental

health care user concerned has recovered the capacity to make informed decisions,

the head must enquire from the user whether he or she is willing to voluntarily

continue with the care, treatment or rehabilitation service being provided.

If the assisted mental  health care user is willing to continue with the care,

treatment or rehabilitation service,  the provisions of ~W=m2~,  read with the

changes required by context, applies to that user.

lf the asskted  mental  health  care user is unwilling to continue with care, treatment

or rehabilitation service and the hea[i  of the health establishment is satisfied that

the user no longer has a mental illness or intellectual disability as contemplated in

~ecti6fi:~~~[{@],  the head concerned must immediately cause the user to be,,. ,. .,. . . . ...%

discharged in accordance with accepted clinical practices.

If the assisted mental  health care user is unwilling to continue with the care,

treatment or rehabilitation service  and the head of the health establishment is

satisfied that the user is stil 1 suffering from the mental i//ness  or intellectual

disability as contemplated in ~~~~~~{~, the head concerned must –

(a) accordingly inform –

(i) the person who made the application in terms of~~&tion,~Z~ in writing;

and

(ii) the mental health  care practitioner, or registered social worker  or

nurse administering care, treatment or rehabilitation semice to the

mental health care user; and

.
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(b) advise these persons that within one month of being informed, they may

apply to the head  of the health establishment concerned to provide

involuntary care, treatment or rehabilitation services to the user and that –

(i) the provisions of~~%~fiwj~~~~$,  read with the changes required by

context, applies to this application; and

(ii) the provisions of =K?~~, read with changes required by the

context, would apply to these users if the application is consented to.

(5) If an application is not made within this period, the assisted mental health care

user must be discharged.

(6) If an application is made within this period, the heed of the heofth establishment

must give the assbted  mental health care user an opportunity to respond to the

application prior to making the decision on the involuntary care, treatment or

rehabilitation service.

32. CARE AND TREATMENT OF MENTAL HEALTH CARE USERS WITHOUT THEIR

CONSENT

(1) A mental health care user must be cared for, treated and provided with

rehabilitation services without their consent at a health establishment whether on

an outpatient or inpatient basis if-

(a) an application in writing has been made to the head of the health

establishment concerned to obtain the necessary care, treatment or

rehabilitation services without the volition of the user and the application is

granted;

(b) at the time of making the application, the mental hea[th care user has a

mental illness of such a nature that –

(i) the user is likely to inflict serious harm to him/herself or others; or



STAATSKOERANT,  4 FEBRUARIE  2000 No. 2 0 8 4 8  3 5

(ii) care, treatment and rehabilitation of the user is necessary for the

protection of the user’s  tinancia]  interests or reputation; and

(c) at the time of the application the mental heallh  care user is incapable of

making an informed decision on the need for the care or treatment or is

unwilling to receive the care or treatment required.

33. -4PP~CA TION T O  O B T A I N  I N V O L U N T A R Y  C A R E ,  T~A TMENT AND

MH4BILITA  TION

(:’) An application for involuntary care, treatment and rehabilitation may only be

made by the mental health care user’s spouse, next of kin, partner or associate,

parent or guardian except that -

(a)

(b)

(c)

if the mental health care user is below the age of 18 on the date of the

application being submitted, the application must be made by a parent or

guardian of the user concerned;

if a spouse, next of kin, partner, associate, parent or guardian is unwilling,

incapable or is not avai Iable to make the application, a Jzealth  care provider

may make the application; and

only those persons who had seen the mental health  care user within seven

days prior to making the application may make the application.

(2) An application made in terms of this section may be withdrawn at any time.

l:’) The application must set out –

(a) the relationship of the applicant to the menta/ health care user

(b) in the instance where the applicant is a mental health practitioner, whether

—

(i) the spouse, next of kin, partner, associate, parent or guardian is

unwilling to make the application and the reason for the

unwillingness; or

●

.
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(4)

(5)

(6)

(ii) the spouse, next of kin, partner, associate, parent  or guardian are

incapable or unavai Iable  to make the application and set out the steps

that were taken to locate them to determine their incapability or

availability to make the application:

(c) the reasons for suggest ing that care, treatment or rehabilitation is required;

and

(d) the date, time and place where the mental health care user was last seen

within the seven day period contemplated in ~ub-=#&~rfi].

Upon receipt of the application, the head of the hea/th establishment concerned

must cause the mental heaith care user to be examined by two mental health  care

practitioners neither of whom may be the person making the application nor a

spouse, next of kin, relative partner, associate, parent, guardian or the head and

least one of whom must be qualified to conduct physical examinations.

Upon completing the exam i nation the mental hea/th  care practitioners must in

writing submit to the head of the health establishment their findings –

(a) on whether the mental health care wer is incapable of making an informed

decision on the need for or is unwilling to receive the care, treatment or

rehabilitation service required;

(b)
~:<gw.r,t~,a:>...,  ,. ~~ ,.. .

on whether the circumstances as contemplated in ~+@~Q~;3,2(b).u-(d)  are

prevalent in respect of the mental health care user concerned; and

(c) on whether the mental health care user should receive involunta~  care,

treatment or rehabilitation services.

If the findings of the two mental health care practitioners are divergent, the head

of the health establishment concerned must cause the mental health care user to

be examined by another mental health care practitioner. Upon completion of this

examination, the mental health care practitioner concerned must submit a report

in writing to the head of the health estab!hhrnent  concerned on the aspects
,W;+?...  , .~~ . = ,,

specified in ~-~.-“ ~<-.
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(7) The head of the health establishment may only consent to the application if the

findings of the two mental health  care practitioners contemplated in sub~e~ion
,.

~~ concur that the conditions for involuntary care, treatment and rehabilitation

prevail or, if the findings are divergent, the third mental health care practitioner

concurs that the conditions or involuntary care, treatment or rehabilitation

prevail.

(8) Notice of the decision by the head of the health  establishment on whether to

I provide involuntary care, treatment and rehabilitation must be given to the

! applicant in writing. [f the head refuses to grant the application or consents toi

inpatient care, treatment and rehabilitation, the reason for this decision must be set

out in the written notice.

I

I

(9) If the head of the health establishment conse!~ts  to involuntary care, treatment

and rehabilitation, the head must within 48 hours, cause the metztal  health care

user to be admitted at that health  establishmejlt or with the concurrence of the

head of any other hea/th  establishment with the appropriate facilities, refer the user

to that other health establishment.

34. 72 HOUR ASSESSMENT TO PROVIDE FURTHER INVOLUNTARY CA~,

TREA TMENTAND  REHABILITA  TION

(1) If the head of the health establishment grants the application contemplated in

terms of =~q’=$~$], the head must, in addition to ensuring the provision of-.. , .

appropriate care, treatment and rehabilitation services, cause the menlai health

status of the mental health care user tQ be assessed in a manner prescribed by the

Minister for a period of 72 hours. The assessment must include consideration of

whether –

(a) the involuntary care, treatment and rehabilitation must be continued; and

(b) the involuntary care, treatment and rehabilitation must be provided on an

outpatient or inpatient basis.

●

.
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(2) Within 24 hours after the expir)  ~lf the 72 hour assessment period, the he~rd of the

/lea/t/z estab/is//ntent must cause the findings of the assessment to be submitted to

the applicant.

(3) If following on this assessment, the head of the health  establishment is of the

opinion that the mental hea[th stutus of the mental health  cure user –

(a) no longer warrantj intloluntary cure, treutment or rehabilitation, the user

must be discharged immediately

treatment or rehabilitation; or

(b) warrants further involuntary care,

the hea[th establishment must -

unless the user consents to the care,

treatment or rehabilitation, the head of

( i ) within one week of the expiry

submit a wrinen  request to the

provide further involuntary care,

request must contain –

(aa) a copy of the application;

of the 72 hour assessment period

Mental  Health Review Board  to

treatment or rehabilitation and the

. . . . .
(bb) a copy of the notice given in terns of ~egl~~ri’~~,(~);

(cc) a copy of the assessment findings; and

(old) the basis for the request.

(ii) give notice to the applicant of the date on which the relevant

documentation was submitted to the Mental  Health Review Board;

(iii) if the mental health care user has to be cared for, treated or

rehabilitated on an outpatient basis, discharge the wer  subject to the

prescribed conditions or procedures relating to his or her outpatient

care, treat rnent or rehabilitation;

(iv) if the mental health care user has to be treated, cared for or

rehabilitated  on an inpatient basis and the user has been admitted to a

health establishment -
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(aa) which is a psychiatric hospital, keep, care for, treat or

rehabilitate the user at that hospital until  the Menta/  Healtk

Review Board makes its decision;

(bb) which is not a psychiatric hospital, transfer the user to a

psychiatric hospital for cure, treatment and rehabjfitation  unt ii

the Mental Health Review Board makes its decision.

(4) Subject to section (5), within one month afier receipt of the relevant items, the

Mental  HealtJt  Review Board must –

(a)

(b)

(c)

consider the request in the prescribed manner, including providing the

applicant, the independent mentaJ  care heatth  practitioners and the head of

the health  establishment the opportunity to make oral representations on

the merits of the request; and

send a written notice of its decision and the reasons for the decision to the

applicant and the head of tJte  JteaitJl  estabiisJ~ment;  and

if the Menial  Health Review Board decides to grant the request, submit the

items referred to in subsection 3(bXi) and (ii) and the written notice

contemplated in ~~ to the Registrar of the High Court for the

consideration of a High Court Judge.

(5) [fat any stage prior to making a decision on whether to grant a request to provide

further involuntary care, treatment or reJlabilitation  services, an appeal has been

lodged against the decision of the head of the hea/th establishment in terms of

section 35, the Mental  Health Review Board must consider the appeal before

considering the request.

35. APPEALS AGAINST DECISION OF HEAD OF A HEALTH ESTABLISHMENT

CONSENTING TO THE APPLICA TION FOR INVOL UNTAR Y CARE, TREA TMENT

AND REHABILITATION

(1) Any menta[ health care user, spouse, next  of kin, partner, associate, parent or

guardian, may within one month of the date of the written notice issued in terms of

.

“d. .

.

.-.
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,.
Section 33(7)  consenting to the application, appeal against the decision of the head

OJ the health establishment by s u bm itri  ng 10 the Mental Health Review Board  a

notice containing –

(a) the grounds of the appeal; and

(b) the facts on which the appeal is based.

(2) Within one month afier receipt of the notice, the Mental  Health Review Board

nlust-

(a)

(b)

(c)

obtain from the head of the health establishment concerned, a copy of the

application made in terms of ~c~5&S~  and the notice given in terms of‘,. . . . . ,, &,_

~;<tia$~$~.[~j as well as a copy- . . -- . . . .-w of the findings of the assessment

conducted in terms of ~~,~~~~~w~ if available;

consider the appeal in the prescribed manner, including providing the

appellant, the applicant, the independent mental health practitioners and the

head  o f  the  health establishment an opportunity to make oral

representations on the merits of the appeal; and

send a written notice of its decision to the appellant, applicant, head of the

health establishment and head of the provincial department stating the

reasons for the decision.

(3) If the Menral Health Review Board upholds the appeal, all care, treatment and

rehabilitation services administered to the menta[  hea[th  care user must be ceased

in accordance with accepted clinical practices and the user, if admitted, must be

immediately discharged by the health establishment, unless the user consents to

the care, treatment or rehabilitation services.

(4) If the Mental  Health Review Board does not uphold the appeal, it must submit the

items referred to in &.E~&~~6K(Zj(a]~~@”~6)  to the Registrar of the High COUfi for

the consideration of the High Court Judge.
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36. JUDICIAL REVIEW OF NEED FOR FURTHER INVOLUNTARY CARE AND

TREATMENT

With in one month of receiving the information submitted by the Mental  Health  Review

Boar(/  in terms of Section 34 (4~ md 35 (4), whichever is the later, the High Court Judge –

(a) must consider the information submitted and any other representations

submitted to the High Couti Judge by the person contemplated in Section

(b) may obtain information from any relevant person; and

(c) thereafter must order-

(i) the further hospital isation  of the menta/ health  care usen

(ii) the immediate discharge of the mental he~{th  care ttser:  andlor

(iii) that the financial or other affairs of the mental  hea/th  care user be

managed and administered in accordance with the provisions of

Chapter ~~.

3% PERIODICAL REPORTS ON INVOL UNTAR YMENTAL  HEAL TH CARE USERS

(1) Upon the expiry  of six months after the date on which care, treatment and

rehabilitation services was commenced on an involunta~  mental health care user

and after every 12 months thereafter whilst the user is an involuntary mental

health care user, the head of the l~ealth  establishment must ca~[se the mental

health  stutus  of that user to be reviewed.

(2) The review must concern itself with –

(a) the capacity of the mental health care user to express themselves on the

need for care, treatment or rehabilitation services;

(b) whether the mental health care user is likely to inflict serious harm on

him/herself or others;

.
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(c) whether there is other care, treatment or rehabilitation services that is less

restrictive or intrusive on the mental health  care wer’s  right to movement,

privacy and dignity; and

(d) making recomrnendat  ions regarding a plan for further care, treatment or

rehabilitation services.

(3) A synopsis of the review must be –

(a) contained in a report; and

(b) submitted to the Mental  Health  Review Board.

(4) Within one month afier receipt of the report, the Mental  Health Review Board

must –

(a) consider the report including obtaining information from any relevant

person; and

(b) send a written notice of its decision to the mental health care user, the

applicant, head of the health establishment and the head of the provincial

department stating the reasons for the decision,

(5) The head of the health establishment must comply with the decision of the Mental

Health Review Board. if the decision is that the involunta~  mental health care

user must be discharged, all care, treatment and rehabilitation services

administered to the ~er must be ceased in accordance with accepted c1 inical

practices and the user, if admitted, must be immediately discharged by the health

establishment unless the user consents to the care, treatment4  or rehabilitation

services.

(6) The Registrar of the High Court must be notified in writing of a discharge effected

in terms of this section.

4 This provision and g}~;ori~d must be discussed with  the Justice DePaflment  ‘o ‘Ynchronise  ‘he
administration of~tion 36 and this section.
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3(7. RECOVER Y OF INVOL UNTAR  Y MENTAL HEAL TH CARE USERS’ CAPA CITY TO

MAKE INFORMED DECISIONS

(1) If at any stage after consenting to the application for involuntary care, treatment

or rehabilitation services, the heu{l  of a health establishment has reason to believe

from personal observation, from information obtained or upon receipt of

representations from an involuntary mental health  care user, that an involuntuq

mental health  care user has recovered the capacity to make informed decisions,

the head must enquire from the user whether he or she is willing to voluntarily

continue with the care, treatment and rehabilitation services being provided.

(~) If the involunta~  mental Izeclith  care user is willing to continue with the care.

treatment and rehabilitation services, the provision of Seetion,  25, read with the

changes required by context, applies to that user.

(3) If the involuntary menta/ health care user is unwilling to continue with care,

treatment or rehabilitation services and the hea[i  of the health establishment is

satisfied that the user no longer has a mental illness  as contemplated in sti~iofi’32

[b), the head concerned must immediately cause the user to be discharged in

accordance with accepted clinical practices.

39. TRANSFER OF MENTAL HEALTH CARE USERS TO MflIMUM SECUMTY

FACILITIES

(1) The head  of a health establishment may in writing  submit  a request to the re[evant

Menta[  Health Review Board for the transfer of an assisted or involuntary mentol

health  care user to a health  establishment with maximum security facilities if that

user –

(a) has or has attempted to abscond; or

(b) has or in the opinion of the heafl of the health establishment is likely to

inflict harm on others in the health establishment.

(2) The Mental  Health Review Boar(i  may not accede to the request for purposes of

punishing the menta/ health care user concerned.

.
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(3)

(4)

(5)

If the Mental  Health Review  Board  accedes to the request it must foward a copy

of the order concerned to the head of the provincial department.

Within two weeks of receiving the order, the head of the provincial department

must make the necessary arrangements with the appropriate health establishment

and effect the transfer as ordered.

The head of a health establishment may with the concurrence of the head of the

hea/th  estab/is/lment with maximum security facilities may effect transfer, pending

the decision of the Mental  Health  Review Board if the conduct of the mental

hea[th care user has or is likely to give rise to an emergency.

40. INTER VENTIONBYMEMBERS  OF THE SOUTH AFRICAN POLICE SER VICE

(1) If a member of the South African Police Services has reason to believe, from

persona] observation or from information obtained from a mental health  care

practitioner, that a person by virtue  of a mental illness is likely to be a danger to

him/herself or others or likely to inflict serious harm to him/herself or others, the

member must apprehend the person and cause the person to be admitted at an

appropriate health establishment for purposes of having the menta[ health  status

of that person to be assessed.

(2) The provisions of Setiions 33-38, applies to the person apprehended except that-

(a) for purposes of Stitians’33  , a spouse, next of kin, partner, associate, parent

or guardian will be deemed to be the applicant or in the event of their

unwillingness, incapacity or unavailability to act as an applicant, the menta[

health  care practitioner attending to the person, will be deemed to be the

applicant; and

(b) for purposes of the operation of these sections, the provisions of sqetjons

33(.~<3) will be deemed to have been complied with.
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(3) Ifan assisted orinvoltintary  mtint[lllle(lltll  care user has absconded or has been

deemed to have absconded5  or who has to be transferred for the purposes
~ . . ,.,; !. 7.., !7, .,. ,. ~,I contemplated in &P&E;J~,  the head of the provincial department may request

assistance from the South African Police Service to locate and return the patient to

the health establishment concerned or assist in the transfer.

(4) The South African Police Service is obliged to accede to the request for assistance

made in terms of this section.

(5) When requesting the assistance, the estimated level of dangerousness of the

assisted or involuntary mental health care user must be conveyed to the member

of the South African Police Service providing the assistance.

CHAPTER VI

STATE PATIENTS

41. DESIGNATION OF HEALTH ESTABLISHMENTS FOR STA TE PA TIENTS

The head of the national department with the concurrence of the heads of the provincial

departments must designate the health establishments which may admit, care for, treat

and provide rehabi  Iitation  services to state  patients.

42, ADMISSION OF STATE PATIENTS TO DESIGNA TED HEALTH

ESTABLISHMENTS

(1) When a direction is issued by a court in terms of Section 77(6)(a) or 78(6) of the

Criminal Procedure Act, 1977, the Registrar or Clerk of the Court concerned must,

in addition to his/her obligations as set out in any other law in terms of which the

order was issued, send a copy of this order to the official in charge of the relevant

jDiscussion  must be held with the Justice Department on procedures for  infomin~ a High  Court Judge if an
invol~[ntn~ menial  health care llser escapes or has deemed to have escaped.

6This should ideally be a reference to the National Health Authority

.
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detention centre at which that sfafe patienr  is or will be detained and to the relevant

official  cur(ltor  ad Iitem.

(2) Within one month of receipt of the order, the official in charge of the detention

centre must forward a copy of the order to the head of the national department

together with a request that the state patient be transferred to a health

establishment designated in terms of ~~ti~~.

(3) As soon as it is practicable after receipt of the

department must -

order, the head of the national

(a) determine the health establishment at which the state patient must be

transferred to;

(b) ensure that arrangements are made to effect the transfer of the state patient

to the appropriate health  establishment designated in terms of s~cdou

41 ;and

(c) in writing notify the head of the correctional ~acility  and the official

curator ad/item of the details of the transfer.

(4) Within two weeks of being notified of the details of the transfer, the official in

charge of the detention centre  must cause the state patient to be transfemed  to the

health  establishment identified in the notice.

43. TUNSFER OF STATE PATIENTS BE~EEN  DESIGNA TED HEALTH

ESTABLISHMENTS

(1) Notwithstanding the national department’s determination as contemplated in

~~tix~-,the  head of the provincial department may at any time thereafter

transfer a state patient to another health establishment designated in terms of

k@”GoG’$i  -

(a) in the province in respect of which the head has jurisdiction; or


