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The execution and enforcement of legislation relevant to facilitating
and managing the legitimate movement of goods and persons within
the border law enforcement area and ports of entry

All relevant legislation dealing with border law enforcement

Administrative unit formed by government departments to facilitate
coordination, planning and delivery

A location where infrastructure, systems and staff are in place to
facilitate the entry and exit of commercial goods and vehicles
through a port of entry

Clearance formalities for goods, people and means of transport
exiting one country and entering another are usually conducted in a
shared space, where border officers of adjoining countries are
entitled to apply their respective national laws

The Constitution of the Republic of South Africa, 1996

A system or means of transporting people or goods

Facilitates trade and, in some countries, are an essential part of the
cross-border movement systems for goods and conveyances

The body of law that defines criminal offences, regulates
the apprehension, charging and trial of suspected persons, and fixes
penalties and modes of treatment applicable to convicted offenders

One of the international standards or good/best practice that enables
cross-border traders to submit relevant documents at a single location

and/or through a single entity

Refers to a facility or an area designated within the common control
zone of the host partner State for the respective exclusive use and
access by border officials of the adjoining partner States to execute
border controls and related matters

Application of national jurisdiction in another country that is enabled

by a bilateral agreement or international agreement

Procedures used by a State to enable people, goods or conveyances
to legally transit across an international border

The right, power, or authority granted to a legal entity to administer
justice or perform a function

Refers to the legal and institutional framework, facilities and

associated procedures that enable goods, people and vehicles to stop
at a single facility for the necessary checks and controls, following
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applicable regional and national laws, to exit one State and enter an
adjoining State
One-stop border post A land port of entry where two countries cooperate to enable a single
and harmonised clearance of people, goods and conveyanccs
Partner state A sovereign State that is party to a border agreement

Port of entry A port of entry designated by the minister in terms of section 9A of
the Immigration Act 13 of 2002 and includes any port, point or place
of entry or exit determined under any other legislation or any other
port, point or place of entry or exit approved by the minister in terms
of section 30 of this Act

Preclearance Critical processing that enables importers and exporters to submit
trade documents to border agencies prior to the arrival of goods at a

point of clearance

Single window system Lodging standardised information and documents at one point to
fulfil facilitation requirements for people, goods and conveyances

Trade corridor In the context of one-stop border posts, the route by which most
freight travels before, through and after the border, and continues to

its destination
Traditional two-stop Exit procedures are carried out on one side of the border for persons,
boarder post vehicles and goods leaving a country
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Acronyms
4IR Fourth Industrial Revolution
APEC Asian Pacific Economic Cooperation
AU African Union
BLE Border law enforcement
BMA Border Management Authority (previously Agency)
CBRTA Cross-Border Road Transport Agency
CCZz Common control zone
DAFF Department of Agriculture, Forestry and Fisheries
DHA Department of Home Affairs
EAC East African Community
GDP Gross domestic product
HR Human resources
ICT Information and communications technology
IMF International Monetary Fund
JICA Japan International Cooperation Agency
OCAS Operator Compliance Certification Scheme
OSBP One-stop border post
PoE Port of entry
POPIA Protection of Private Information Act
RKC Revised Kyoto Convention
SA South Africa
SADC Southern African Development Community
SANDF South African National Defence Force
SAPS South African Police Service
Sars South African Revenue Service
T™WG Technical Working Group
WTO World Trade Organization
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SECTION A: BACKGROUND AND CONTEXT

Chapter 1: Overview of the South African border environment

1.1 Introduction

As a sovereign constitutional State, South Africa’s land border is recognised by its six
neighbouring States: Botswana, Eswatini, Lesotho, Mozambique, Namibia and Zimbabwe. As
independent countries, each of these States have laws that apply within their territories, which
includes the right to decide what goods, conveyances and persons enter or leave their territory.
States have a right to protect their territory, resources and people from natural or human risks
and threats, and to make decisions in their national interest.

States must therefore enter into agreements to establish designated ports of entry (PoEs) where
officials of both States use laws, procedures and systems to control and facilitate the flow of
traffic, which includes people, goods and conveyances. It is in the interest of both countries for
the process at a PoE to be secure, efficient and aligned to their development goals.

The Immigration Act 13 of 2002 gives the minister of home affairs the authority to designate
a PoE as the point at which people, conveyances and goods may legally enter and exit South
Africa. South Africa currently has 72 such PoEs.

Table 1.1 is a list of South Africa’s 72 PoEs and their status as land, sea or air ports.

Table 1.1: South Africa’s border profile (2018/2019)

Designated land ports 53
Designated sea ports 8
Designated intermational airports 11
Designated PoEs 72
Registered small airfields 150

SA coastal borderline 3924 km
SA land borderline 4 471 km

South Africa has seven cross-border rail crossings, which are primarily used for commercial
goods and occasionally for passenger rail, and co-manages six trans-fronticr conservation

national parks with her neighbours.

South Africa’s land, sea and air borderlines are presently safeguarded by the South African
National Defence Force (SANDF). When the Border Management Authority (BMA) assumes
border law enforcement functions within the land and maritime border law enforcement areas
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(or borderlines) between PoEs, the SANDF will simultaneously perform border protection

functions in these areas.

South Africa’s PoEs have representatives from five organs of state to enforce border law and
ensure that traffic is regulated through these ports.

A further 10 organs of state are involved in managing aspects of the larger border environment.
South Africa is committed to establishing a border environment that is managed in a way that
is integrated, secure and efficient. This national one-stop border post (OSBP) policy is an
important enabler in achieving this policy goal.

1.2 Border environment

The concept of a border environment encompasses the borderline, the PoEs and the context
in which they are situated: environmental, social, legal, transport, economic and political.

In many instances, communities along the border have been divided by borderlines. However,
the communitics themselves have continued their ties dating back many years. These
communities are mostly located along Lesotho, Eswatini, Mozambique and parts of the
Botswana borderline. Examples of PoEs with informal border crossings include Gate 6, which
is situated along the borderline between South Africa and Mozambique, and the pilot
community border crossing point located at Tshidilamolomo in the North West, which borders

Botswana.

There are many role players involved in the border environment and at PoEs, with local
government officials, communities, workers and businesses all located near the ports. For
example, Lebombo is a land PoE located on a major trade corridor with many ties between the
towns on either side of the border. The towns are economically dependent on traffic from a
port or industrial zone hundreds of kilometres away. Lebombo therefore has officials
responsible for immigration, customs, policing, health, biosecurity and phytosanitary controls.
All public transportation vehicles have to pre-clear their routes, passengers and goods with the
Cross-Border Road Transport Agency (CBRTA), which operates outside of the PoE, and must
comply with certain standards. Therefore, a truck with cattle from Mozambique destined for
an auction in South Africa will have been cleared by customs, Department of Agriculture,
Forestry and Fisheries officials, and CBRTA officials. A freight forwarding agent may also
have been involved in the transaction and the driver would have been cleared by an immigration
officer. The health official may inspect travellers for any threat to public health. Such processes
involve applying both domestic and international laws and agreements that have been ratified

by the two respective countries.

The SANDF is responsible for the borderline and should be informed, for example, of
smuggling activities across the borderline or if persons are suspected of crossing the border
illegally. The Department of Public Works and Infrastructure maintains infrastructure such as
roads and fences. The Department of Transport monitors road use and works with the South
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African Police Service (SAPS) and other departments to prevent overloaded trucks or buses
having accidents and damaging the road.

Those officials from the 22 departments and agencies that are active in the South African border
environment who frequently work within the PoE have regular meetings with other officials
rendering their services at the PoE. The meetings serve to manage risks, combat crime and
improve services and efficiency. All these officials must comply with laws and regulations,
and relevant priorities and targets set out in national, provincial and local government
programmes and plans. They will face foreseen pressures such as traffic flows increasing in
peak seasons, and unforeseen pressures such as a flood or an outbreak of a disease that has an
impact on humans, plants or animals. Officials must also respond to issues raised formally and
informally by their counterparts at various levels in neighbouring countries.

Departments and local government in the border environment must manage complexities that
include mixed flows of migrants such as asylum seekers and work seekers, flows of private
and commercial vehicles, and travellers on foot. Officials from local municipalities and
provincial government also frequently interact with PoEs regarding the services required by,
and the impact of local activities on, the port. Apart from standard municipal services, local
government must provide specialist services such as finding shelter for abandoned children.
Local government also has constitutional obligations such as providing basic healthcare and

security for all persons.

In addition to the immediate border environment, every commercial PoE is organically
connected to the interior of at least two countries through the transport and trade corridors in
which they are situated. A strike at the docks in Durban affects the Lebombo PoE and vice
versa. Delays in clearing commercial vehicles at a PoE disrupts the flow of trade on both sides
of the border and along a network of corridors stretching over southern Africa and beyond.
Delays at any PoE have a negative impact on local traders and business, and on the tourism

industry of two or more countries.

This logistical network and South Africa’s comparatively advanced transport and economic
infrastructure attract both legitimate trade and investment, and local and transnational criminal
syndicates. The same syndicates may be involved in smuggling and trafficking people,
endangered species, arms, drugs and/or contraband. They are involved in corruption, money
laundering and fraud, including immigration and tax fraud. Some of the money generated by
cross-border crime may be used to fund terrorism or criminal activity anywhere in the world.
Information provided by the systems operating at PoEs is essential to national security and
combatting crime, and for national statistics used in planning and making strategic decisions.

1.3 Border management risks and challenges

The salient border management risks and challenges facing South Africa can be summarised

as follows:
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The South African border environment is characterised by poor controls and weak
management that adversely affect its territorial integrity.

South Africa has an extensive and geographically diverse land border environment
that is shared with six neighbouring countries. The geographic implications of South
Africa’s land border environment are that border safeguarding and control activities
are required in a variety of environments ranging from mountainous to semi-desert

areas.

Border infrastructure, such as fences and patrol roads, are inadequate. The capability
of the State to secure this environment is limited and exposes large parts of the land
border environment to strategic vulnerability, which contributes to problems such
as wildlife poaching, human trafficking and smuggling.

The location, number and design of South Africa’s 72 PoEs are a legacy of the
country’s colonial and apartheid past. Key challenges include the uneven provision
of border control services to travellers and traders, embedded corruption,
insufficient deployment and use of human and technological resources, and

fragmented border management.

The fragmented model of coordinated border management in South Africa has
failed. This approach to border management has contributed to significant
imbalances and discrepancies in security, managing border risk, uneven
remuneration and conditions of service for border control officials, and a silo
approach to service delivery by individual organs of state.

1.4 Towards an integrated border management approach

Since 1994, South Africa has made great strides in strengthening how it manages the country’s
borders by introducing various capabilities to give effect to border management. Structures to
coordinate the mandates and actions of distinct organs of state in the border environment

included the following:

Border Affairs Committee Coordinating Committee (1996)
National Inter-Departmental Structure (1997)
Border Control Operational Coordinating Committee (2001)

Inter- Agency Clearing Forum (2010)

Despite these efforts, a silo and fragmented approach to border management, border law
enforcement and border protection has persisted. Since the mid-2000, various studies and
reports pointed to the failure of these structures to address the systemic and structural problems
of the coordination model associated with fragmented border management. It is against this
background that, on 26 June 2013, Cabinet resolved to establish a BMA in South Africa. The
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BMA will be outcomes focused, balancing facilitation of legitimate trade and travel functions
with addressing security risks for South Africa. The BMA will introduce a more streamlined,
secure and efficient way of managing South Africa’s borders. It will follow an integrated border
management approach for secure and effective borders that will better support the National
Development Plan, the Medium Term Strategic Framework and South Africa’s economic

development priorities.

The BMA, together with the South African Revenue Service (Sars), will in future play a
valuable role in improving governance, security and efficiency at PoEs. The BMA will
therefore be at the forefront of fighting illicit and unauthorised movements of goods and people
through South Africa’s ports. Port health services will integrate with the BMA, giving it the
ability to seamlessly and rapidly mobilise additional border law enforcement capability from
within the BMA. The BMA will be established as a national public entity and will report to the

minister of home affairs.

The Department of Home Affairs (DHA) is also redeveloping six land PoEs. This major project
is aimed at modernising the Beit Bridge, Lebombo, Oshoek, Kopfontein, Maseru Bridge and
Ficksburg PoEs into world-class OSBPs. The construction of these PoEs as OSBPs is expected
to be complete by 2025. The benefit for the South African economy is that goods and people
will move through these six busiest land ports at a faster pace and in a more effective and
efficient manner. This will have specific and direct economic benefits for traders, freight
carriers and all those transporting goods since the intention is that all movement through these
ports will be processed once and jointly between South Africa and the relevant neighbouring
country. The master plan of the Lebombo OSBP is presented below to demonstrate the

envisaged design of the OSBPs.

Figure 1.1: Lebombo OSBP master plan

MODAL KEY:
LAND PORT OF ENTRY

TAXIS, BUSES
& PEDESTRIANS

CARS
{GOODS YO DECLARE)

FAST LANE CARS

FREIGHT

Key principle is traffic segmentation
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Chapter 2: The strategic role of PoEs

2.1 The corridor perspective

Trucks, trains, buses and other conveyances move people and freight in both directions along
trans ort corridors, connecting them to land, sea and air ports and centres of production and
consumption. Transport corridors that cross two or more countries enable them to trade with
one another and with the rest of the world. They also serve a range of other needs, including
the delivery of services and the movement of migrant workers and tourists. When this stream
of traffic flows through a land border post, it can act as a choke point if the movement is not
facilitated quickly, efficiently and effectively, causing costly delays and disrupting economic

and social activities.

The concept of a trade corridor! refers to the streams of products, services and information that
flow into and along transnational trade routes, enabled by domestic and international law,
agreements, institutions and systems. From this viewpoint, a land border post is a stage in a
process that begins with the facilitation of a shipment for export before it leaves a factory, its
clearance at a PoE and the steps it goes through to reach its destination to complete the cycle,
such as acknowledging receipt and paying any taxes or fees due.

To realise the value of the OSBP methodology, it must be applied at both the transport and
trade corridor levels. Steps must be taken to ensure more efficient facilitation within the border
post environment, and to simplify and harmonise relevant processes and procedures at the level
of the legislation and systems of two or more countries. This is an ongoing process, with
minimum requirements, phased development and the need to respond to changing technology

and circumstances.

South Africa’s corridor networks connect the region internally, to the rest of Africa and to the
world. The efficacy of the entire transport and trade system depends significantly on the
effective and efficient facilitation of traffic through PoEs.

Figure 2.1 provides a map of South Africa’s transport and trade corridors. The north-south
corridor links the Port of Durban with Central Africa and connects with the Dar es Salaam
corridor in Tanzania. This corridor network connects 26 countries, which explains why Beit
Bridge, on the border with Zimbabwe, is South Africa’s largest land border post in terms of
volumes and value of traffic. This is followed by Lebombo on the Maputo corridor, which
connects South Africa to the Port of Maputo in Mozambique. The trans-Kalahari and trans-
Caprivi corridors connect Namibia with Gauteng, which is South Africa’s economic hub, and
the trans-Cunene corridor connects Namibia to Angola.

1 Sometimes termed logistics corridor
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Figure 2.1: SADC transport corridors
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2.2 OSBPs as strategic enablers of national and regional development

As indicated in the previous section, PoEs are key points along transport and trade corridors.
The issue that needs to be considered is the importance of these corridors and land PoEs in
attaining South Africa’s policy goals and strategic objectives. Given a severely constrained
fiscus, a strong case must be made for including the implementation of OSBPs in the
programme to modernise South Africa’s six largest land PoEs.
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Figure 2.2: Economic contribution of the top three PoEs

Capital investment contribution to the economy
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Source: KPMG analysis from 2014 Social Accounting Matrix for South Africa

Africa contributes less than 3% to global trade; that contribution has not changed relative to
the 387% growth? in international trade due to globalisation between 1980 and 2007. The
growth of inter-African trade has also been minimal. There are two related reasons why Africa
has not benefitted from globalisation and regional development. Firstly, patterns of
industrialisation and trade scarcely changed when African countries gained their independence
in the 1960s and 1970s. Africa still largely exports raw materials and imports finished products.

A maijor reason for the slow pace of Africa’s industrialisation and the development of internal
markets is its fragmentation into 54 States. Twenty-seven African countries have fewer than
10 million people, and 16 countries are landlocked without access to the coast. Without
significant levels of cooperation and integrated planning and development, most will remain
relatively isolated and underdeveloped.

In response to this situation, when economic growth began to accelerate in several African
countries, African governments and institutions worked with international investors, who
committed funds to develop trade and transport corridors. By 2012, investment in 10 transport
and trade corridors in the sub-Saharan region reached $27,5 billion, committed over a period

of 20 years.?

At an international level, integrated and modern approaches to border management have been
promoted globally by the United Nations Economic Commission for Africa, the World Trade

2 World trade, 1800-2015, Giovanni Federico, Antonio Tena-Junguito 07/02/2016, CEPR Policy Portal
3 Trade Corridors: Key focus area for sub-Saharan African governments, Frost & Sullivan, 2012
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Organization (WTO) and the International Organization for Migration, among others,
supported by national agencies such as the Japan International Cooperation Agency. From an
African perspective, a critical strategic goal is for intra-African trade to grow and build regional
markets that drive integrated development and industrialisation.

At a conference in 2007, AU ministers responsible for border issues declared that there was a
need “to put in place a new form of pragmatic border management aimed at promoting peace,
security and stability, but also at facilitating the integration process and sustainable
development in Africa.” (Adopted by African ministers in charge of border issues held in Addis

Ababa, 7 June 2007: paragraph 3)

This was later reflected in Aspiration 2 of Agenda 2063, which envisions Africa having “world-
class integrative infrastructure that criss-crosses the continent” and “a continent of seamless
borders, and management of cross-border resources through dialogue”. The draft AU Border
Governance Strategy was made public in 2017 but has yet to be formally adopted. The strategy
has five pillars that are intended to guide the development of regional and national border

governance strategies:
Pillar 1: Conflict prevention and border security
Pillar 2: Continental integration, free movement/migration and trade

Pillar 3: Cooperative border management

Pillar 4: Cross-border cooperation, borderland development and community involvement
Pillar 5: Border governance capacity development of actors and institutions.

On economic integration and trade facilitation, the draft AU Border Governance Strategy notes
the potential for regional economic communities, free trade areas and the Programme for
Infrastructure Development in Africa to have an impact on the four key sectors of transport,
energy, trans-boundary water, and information and communications technology (ICT).
However, the strategy goes on to stress, “Specifically, trans-boundary transport corridors can
only deliver on their potential with cooperative border management and corresponding
infrastructure, such as joint border facilities.” 4

At the Southern African Development Community (SADC) level, the summit of 2012 approved
a Regional Infrastructure Development Master Plan. The introduction of OSBPs is one of the
strategies that informed the plan. One of the first OSBPs was Chirundu, between Zimbabwe
and Zambia. A 2011 evaluation found that the waiting time for commercial traffic was reduced
from “about 4—5 days to a maximum of two days and often to a few hours”.’

Table 2.1 below shows the relative size of South Africa’s economy and trade, and Table 2.2a
and 2.2b show the direction of SADC exports and imports. It is notable that 45% of total trade

4 African Union Border Governance Strategy, Final Draft of November 2017: p.25
5 Data Collection Survey for Economic and Industrial Development along Economic Corridors in southern Africa:

Final Report, JICA, May 2013, pp. 4-64
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has shifted to the Asia-Pacific economic cooperation region, and only 3% of exports are from
SADC to other African regions. The 13% of imports from Africa is largely oil and raw
materials. However, as the SADC secretariat noted, “Total intra SADC imports have grown
steadily over the past 10 years, more than tripling in total. As with intra SADC exports, imports
also experienced a significant fall in 2009 due to the global recession.” (SADC secretariat

website, under facts and figures)

Table 2.1: Showing South Africa’s contribution to key SADC economic indicators

Indicator nformation Indicator Data South Africa
ember 16, including Sout rade otal import USD $185 243 million USD $83 030 million
States frica (2018) 45% of total
otal export USD $191 575 million USD $88 267 million
(2018) 46% of total
GDP USD $721,3 billion Nominal, 2019
(2018) USD $371 billion

51% of total
(Adapted from SADC secretariat statistics, sourced from the IMF)

Table 2.2a: Overall direction of SADC exports (2000-2010)

Regional economic Asian  Pacific European Rest o Intra-SADC Rest
community/continent Economic Union world Africa
Cooperation
% export 45 27 15 10 3

Source: IMF Direction of Trade, as reported by SADC secretariat

Table 2.2b: Overall direction of SADC imports (2000-2010)

Regional economic Asian  Pacific European Rest of world  Rest of Africa
community/continent Economic Union
Cooperation
% import 45 27 15 13

Source: IMF Direction of Trade

Tables 2.1, 2.2a and 2.2b above should be read with Figure 2.1 above showing SADC transport
and trade corridors. In terms of patterns of transport, migration and trade, southern Africa
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remains, to a large extent, locked into colonial trade and production relations. As the
Reconstruction and Development Programme points out, this reinforces the outdated and
essentially colonial structure of the South African economy, which is now geared to services
and extractive industries with the industrial and agricultural sectors shrinking. South Africa
has among the highest rates of unemployment, inequality and indebtedness in the world, which
is racially skewed socially and spatially.

These factors impact not only South Africa, SADC’s largest economy, but all SADC States,
which held back by legacy colonial transport, trade and economic systems. They all face
multiple challenges and risks such as unemployment, rising debt and political instability. There
is also the growing impact of climate change on agriculture, energy, water® and food security.
This, and related conflicts, cause mass migration with the constant threat of pandemics,

terrorism and transnational crime.

There are positive global and African trends that present development opportunities. These
require infrastructure and network development in energy, ICT and trade corridors. Improved
governance and economic performance mean that some African countries are among the
world’s most rapidly developing economies. This has attracted investment and steps towards

integrated development.

The west and east African regions, in particular the Economic Community of West African
States and the East African Community (EAC), are making progress towards integrated
development and infrastructure development. They arc supported by regional and African
institutions that effectively coordinate local and external funding and investment. These
positive trends have created a policy climate that is conducive to the growth of Africa’s
industrial base, driven by intra-African trade and growth, and diversification of global exports.

A key factor in managing global risks and threats, and realising the vision and goals of Africa
2063, is developing regional and trans-regional networks of efficient, technology- and data-
enabled corridors, with traffic facilitated through OSBPs. To enable this development to
proceed, an enabling political, legislative and regulatory framework is required. The basis for
developing such a framework was put in place in 2019 with the signing of the historic African
Continental Free Trade Area agreement on 30 May 2019.

2.3 Enabler of national and regional security

PoEs and OSBPs are cnablers for national and regional security. The concept of national
security implies that a nation has self-determination, an internationally recognised territory and
the capacity to secure its State and borders. The Constitution declares that South Africa is one,
sovereign, democratic State. There can be no national security if the nation loses its
sovereignty and its claim on the State. Under Chapter 11 of the Constitution, which deals with
security services, the principles that govern national security are set out.

6 Several states are dependent on hydro-electric power, now threatened by uncertain rainfall.
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As indicated in the governing principles, national security must be pursued within the
framework of the Constitution — intemnationally by promoting peace and security, and
domestically by having a united nation that is “free from fear and want” as set out in Chapter
11, 198(a). National security is part of the core mandate of the security services, which
encompass the SAPS, the SANDF and intelligence services.

While the security services’ core mandate relates directly to national security, all organs of
state have a national security responsibility and can request assistance from the national
intelligence structures. The border environment is sensitive to risks and threats, and security is
intelligence led. In view of this, all departments active in the broader border environment play
active and important roles in national security.

All States use similar general principles when managing national security in the border
environment.

Firstly, border management must always be risk-based, and:

(a) every effort must be made to deal with risks when they are outside the borders
(b) every gap in national security must be identified and dealt with as a potential risk
(c) it is important to separate low risks from high risks.

Secondly, border management should be efficient, secure, intelligence-driven and well-
coordinated. Information must flow from all the departments based at a PoE concerning risks
and threats, whether from abroad, within the border environment or domestically. Health
Inspectors, for example, receive warnings of pandemics from the World Health Organization
via the Department of Health. A plan to deal with a severe health threat will involve the security
services, DHA, Department of Transport and missions abroad via the Department of
International Relations and Coopcration. The SAPS, Sars and the DHA each play an important
role in combatting transnational crime syndicates or terrorism at international, regional,
national, provincial and border post levels.

PoEs are located at the point where countries interface with one another and, through that
country, the rest of the world. They are also the point at which the border and corridor
environments meet and regulate persons, goods and conveyances that cross that border.
Officials at PoEs must be ready for any eventuality in a world characterised by globalisation
and human and natural risks and threats to the sovereignty and wellbeing of nations and states.

2.4 Enabler of national and regional human rights

PoEs and OSBPs can also promote national, regional and global human rights. The relationship
between sovereignty and human rights is often misunderstood. A nation and its citizens,
individually and collectively, have a sovereign right to decide whether to apply capital
punishment or allow refugees to live in their country, etc. One nation cannot, in general, legally
compel another to expend resources on a category of persons unless very strongly established
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agreements are in place, or they transgress or commit acts of aggression against another State
or commit genocide. Matters are usually resolved at a political or diplomatic level, and usually

in terms of individual cases and not through general agreements.

What the two countries can and must do, espccially in the context of an institution such as an
OSBP, is implement an agreement as a legal instrument for officials, mainly at an
administrative level, to develop procedures and systems to resolve issues in ways that are
efficient, effective, secure, reasonable, fair and humane.

An OSBP bilateral agreement must include provisions for the due care and protection of
persons, and to uphold human rights commitments made by both states, as reflected in their
respective laws and in international instruments they are signatories to, such as the UN
conventions on refugees and trafficked persons.

In designing and establishing an OSBP, an audit of existing facilities, rules and procedures of
both countries must be conducted by a joint technical working group (TWG@G). One objective of
this audit must be to harmonise and simplify rules and procedures; a related objective must be
to ensure that human rights standards are met.
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Chapter 3: The OSBP policy context

3.1 Introduction

The high-volume commercial activity at certain land PoEs has become a major obstacle to
national and regional economic development and security. Modemising key land PoEs is a
strategic priority and an economic necessity. The increased cross-border movement of people,
goods and conveyances between South Africa and her neighbours has led to congestion and
lengthy delays at South Africa’s PoEs. A re-think was necessary to speed up the clearance of
goods, people and conveyances at PoEs.

The envisaged OSBP concept will be applied in the land PoE environment. The OSBP concept
refers to the legal and institutional framework, facilities and associated procedures that enable
goods, people and vehicles to stop at a single facility to undergo the necessary checks and
controls, following applicable regional and national laws, to exit one State and enter the
adjoining State. This is contrary to a traditional two-stop bordcr post conccpt in which cxit
procedures are carried out on one side of the border and entry procedures are carried out on the
other side for persons, vehicles and goods. Except for the Lebombo PoE, all of the land PoEs
in South Africa are based on a two-stop border post model.

The ideal solution is to establish OSBPs where vehicles, goods and people stop only once for
border processing formalities. Through a negotiated bilateral agreement, officials from both
countries will operate in a common control zone (CCZ), where they will apply procedures that
are secure, simplified and harmonised. Through cooperation on implementing the OSBP
solution, both countries enhance their capacity to manage the PoE and enforce their laws. These
improvements contribute to growing the economy by strengthening key drivers, including
trade, tourism and investment.

Strategically, OSBPs could in future contributc to improved regional integration by enabling
goods and people to move swiftly within SADC and the continent as a whole. The continental
north-south corridor also stands to benefit directly from OSBPs being established between
South Africa and its neighbouring countries.

3.2 Problem statement

Poor transport infrastructure is a colonial legacy that is often cited as a major reason for low
levels of industrial development and the underdevelopment of African markets. Investment in
roads and railways is essential, but the benefits are limited if POEs on major corridors remain
places where pecople queue for hours and it takes days to clear a truck carrying goods. The main
problem is that moving people, freight and conveyances at PoEs is ineffective and inefficient,
and has a negative impact on all categories of legitimate travellers and users of the port, from
major exporters to a tourist or a local trader who conveys goods on a bicycle. Much of this is
due to the following factors, which are present to varying degrees at all PoEs:
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(a) Goods, vehicles and people must stop multiple times to be cleared on both sides of the
PoE.

(b) Legislation, rules, processes and procedures used by the respective countries are over-
complex and incompatible with facilitating the movement of goods, conveyances and
people.

(¢) Technology and data use is limited within the PoE and at a systems level, which limits
the ability to complete online preclearance procedures before goods, vehicles and people
arrive at a PoE.

(d) Infrastructure and equipment at PoEs arc outdated, and PoEs are designed for economies
based on migrant workers, the export of raw materials and a minority of privileged

travellers.

(e) Data sharing and coordination between countries, between their respective government
departments and within departments is lacking.

(f)  Accurate, real-time data that could enable efficiency, security and effective management
across the whole logistics value chain is lacking.

(g) Weak controls, security and enforcement result in unacceptable levels of crime and
corruption and create risks and threats for travellers, staff and national security.

(h) Management systems and structures at PoEs are fragmented and there is no integrated
border management with a lead agency.

(i) Basic human rights requirements and standards are not adhered to, such as adequately
providing basic facilities and support services for travellers and staff at PoEs.

(j) Non-tariff barriers in the form of unnecessary controls, charges and restrictions are
imposed by one or both governments.

Designated PoEs are an integral part of managing the border environment to minimise risks
and threats and maximise opportunities and benetits. The problems listed above indicate that
-South Africa has not invested in sufficient capacity to achieve this. The capacity to coordinate
across all spheres of government and relevant agencies is essential; creating the BMA will
greatly assist in this regard. For example, for a conveyance to transport radioactive material
across a border safely, agencies of the departments of Energy, Trade and Industry, Transport,
Police and Agriculture, Forestry and Fisheries must liaise with those responsible for the PoE.
An accident or an attack could result in catastrophic contamination of the environment or a
national key point such as the border post or a power station. Currently, the necessary level of
coordination and security cannot be assured.

3.3 The OSBP framework

Ideally, as a pre-requisite for being functional and sustainable, OSBPs should be rooted in a
sound policy and underpinned by an enabling legal framework and implementation strategy.
The process of developing an OSBP policy in South Africa commenced in 2014, under the
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auspices of the National Treasury, with a policy discussion paper (OSBP framework) to
establish OSBPs. In 2015, this project was handed over to the DIIA, as the designated organ
of state, to coordinate border management activities in South Africa, including the
responsibility for establishing the BMA. In December 2018, Cabinet approved the OSBP
framework requiring South Africa to adopt an OSBP policy and subsequent legislation. The
OSBP framework provides guidance and guidelines, and is the first step towards developing a
more coherent policy and regulatory regime to establish OSBPs in South Africa. It is intended
to enable lessons to be learnt for the future development of a more comprehensive national

OSBP policy and legislation.

The following principles will guide the establishment of an OSBP:

G
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Before pursuing an agreement, a business case for a particular proposed OSBP must be
made to, in part, establish the economic viability of the proposed OSBP, largely through
an assessment of the estimated costs and benefits of a proposed OSBP.

Strong political drivers at the highest levels from both countries should be in place before
an OSBP is implemented. This will include a memorandum of understanding between
the two relevant countries supported by a legal framework allowing extraterritorial
authority to implement an OSBP system.

The OSBP policy and legislation must be implemented in compliance with South
Africa’s regional and multilateral commitments in trade facilitation, immigration,
transport corridor management, security and other related commitments.

The OSBP policy and legislation must also be implemented in compliance with South
Africa’s related national policies, including policies and strategies on integrated
multimodal transport planning, freight logistics, trade and transport corridors and
national road, maritime and rail transport plans and strategies.

Cost sharing between South Africa and the affected neighbouring country shall be an
important principle in establishing an OSBP. The rationale for cost sharing is that the
intended benefits of OSBPs are meant to be of mutual value to the affected parties.
Therefore, the costs and resources required must be equitably shared between South

Africa and the affected neighbouring country.
Cost sharing shall also explore various financing options, such as public financing,

internally-generated revenue, development assistance, borrowing from multilateral
financing institutions, borrowing from the private sector, and public-private partnerships.

All financial and other resource implications of an OSBP must be specified and
quantified before its establishment. The manner in which South Africa and the relevant
neighbouring country will provide for financial and other resources required will be
clearly spelt out in a formal agreement between the two countries.
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The OSBP must be designed in the most economical and cost effective way possible. The
design process will be guided by detailed studies to be conducted on both sides of the
border to assess what is already in place in terms of infrastructure and procedures.

OSBPs must be designed as environmentally-friendly and customer friendly as possible,
especially considering the needs of small-scale traders.

The OSBP design must ensure that security, safety and revenue collection are not
compromised.

OSBPs will apply intervention by exception. Unless there is a reason to challenge a
driver, importer or traveller, traffic should be subject to minimal controls. The design of
the OSBP will facilitate trade and move low-risk traffic rapidly, with a secondary
search/control ability for all agencies.

When a vehicle is targeted for a more detailed check, this will take place off lane, so that

upstream traffic is not delayed. The standard will be that any intervention expected to
last more than one or two minutes should lead to the vehicle being diverted to a secondary

inspection bay within the CCZ.

The process of introducing an OSBP will be accompanied by a change management
process.

Internal consultative meetings at a national level will be convened prior to convening

stakeholder meetings involving both countries.

The bodies or agencies of both countries responsible for implementing the OSBP will
sign off on the standard operating procedures before designing the physical infrastructure
and subsequent implementation commenccs.

Both private sector and public sector stakeholders will be consulted on thc design and
implementation of the OSBP.

Subcommittees dealing with ICT, facilities, processes and procedures, and legal issues
will be set up for the proposed establishment of each OSBP before the design work
commences, and will continue to meet as long as it is considered necessary to do so.

The relevant bodies or authorities will ensure that adequate ICT and telephonic structures
and systems are in place to allow for effective and efficient service delivery at the PoE.

Over and above the OSBP policy and subsequent legislation, OSBPs will be governed by
bilateral agreements between South Africa and each neighbouring country willing and able to
share OSBPs with South Africa. Such legal instruments will enable the border agencies of each
State to apply their national laws in a territory of the adjoining State. As national laws cannot
automatically be applied in other territories, specific provisions will be developed to give such

agencies extraterritorial jurisdiction.

3.4 The Lebombo OSBP pilot

In September 2007, South Africa and Mozambique signed an OSBP agreement to implement
OSBP solutions at specified PoEs along their border. The OSBP agreement was ratified by the
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legislatures of both countries. Steps taken by the bi-national working groups established to
implement the OSBP agreement included feasibility studies, detenmination of processes and
procedures, and an analysis of relevant legislation with a view to identifying required changes.
The OSBP agreement was ratified by the legislatures of both countries. The Lebombo-Ressano
Garcia PoE was selected for conversion to an OSBP, with a straddled model adopted given the

physical proximity of the cxisting ports.

A key element of the OSBP agreement is to provide for extraterritorial jurisdiction at
commonly held border posts and to deal with processes and procedures for arresting and
detaining people and scizing goods. The OSBP agreement also entitles both parties to apply
their own domestic laws applicable in the border enviromment within the CCZ and includes

provisions aimed at facilitating rail traffic across borders.

Funds were secured to begin construction and interim measures were put in place to improve
the efficiency and effectiveness of facilitating commercial traffic. Of most significance was the
establishment of satellite facilities on the approach roads to the PoE, four kilometres from
Lebombo and seven kilometres from Ressano Garcia, where officials from both countries
provided preclearance for vehicles and freight. This arrangement was based on the partial
implementation of a juxtaposed model of an OSBP, while the drivers of private vehicles and
travellers on foot were processed separately, but in the same complex, by officials of the
respective countries working on each side of the borderline.

Currently, the OSBP solution is only partially implemented for both commercial and private
traffic, with elements of both a straddled and a juxtaposed model adopted to improve
efficiency. CCZs have not been established and the new infrastructure and facilities are only
partially built. Levels of service, security, compliance and enforcement fall short of the
standards required for a fully functioning OSBP. Harmonisation of processes, legislation,
systems and information sharing is limited. However, through improved cooperation between
the states, some processes have been improved and efficiencies have been realised. This is
mainly in terms of commercial traffic and arrangements made to deal with heavy volumes

during the festive season.

The failure to complete the project can mainly be attributed to weak governance and a lack of
sustained commitment, a limited understanding of the full concept of an OSBP (regarded as
mainly an infrastructure project) and finalising investigations related to the infrastructure
development. The absence of a national OSBP policy framework and subsequent legislation
also contributed to the failure. Going forward, a new project will have to be initiated, with the
intention of building on what has already been achieved and lessons learnt through experience
gained elsewhere in establishing OSBPs.
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SECTION B: OSBP POLICY STRATEGIC INTENT

Chapter 4: Policy thrust and vision

4.1 Introduction

Drafting a ncw policy must be justified by defining the problem, how it will be addressed and
a vision of what will be achieved if the policy is implemented. Studies on the implementation
of OSBPs in Africa, Asia and the Americas show that a frequent cause of failure is the lack of
a shared vision of the purpose and nature of the project. This chapter sets out the policy
framework and strategic intent of the OSBP project to steer all stakeholders towards a common

goal.

4.2 Vision statement

OSBPs that facilitate seamless, safe and efficient passage for people, conveyances and goods
across South African land PoEs without compromising the sovereignty, development,

national security or international obligations of South Africa.

4.3 Intended outcomes of the OSBP policy
The OSBP policy seeks to achieve the following outcomes:

a) Increased economic integration with neighbouring countries across SADC and the

continent

b) Faster, more efficient and economical facilitation of movement for legitimate goods,
conveyances and persons through land PoEs

¢)  Better enabling conditions to facilitate trade, including economic growth and job creation
d) A flexible corridor system that is strategically managed using digital technology

e)  Enhanced collective responsibility for national and regional security, including managing
threats to territorial integrity, biosecurity, public health and the environment

) Honour human rights and humanitarian obligations in line with the Constitution and

international agreements.
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4.4 Key foundational principles of OSBP policy

4.4.1 National interest

Establishing the OSBPs with neighbouring countries will enable South Africa to extend its
borders. That is, the OSBP will enable South Africa to apply its border management controls
extraterritorially while granting the same privilege to an adjoining State. However, such an
arrangement will primarily be informed by South Africa’s national interest, which should be

defined in accordance with the following:

e The supremacy of the Constitution, including principles underpinning the
Constitution

e National priorities such as national security and development

e  Promotion of human rights, peace and stability in order for South Africans to live in
a secure, stable and prosperous world

e  Respect of, and adherence to, the rule of law.

4.4.2 Extratervitorial jurisdiction

It is an established legal principle of public international law that national laws of a State
generally only apply within the territory of that State: “The exercise of jurisdiction is limited,
save by special international agreement, to the territory of each State, so that the State can only
exercise it over persons or things within or coming within the territory.”” In what amounts to
a paradigm shift, the principle of extraterritoriality or extraterritorial jurisdiction allows a State
to extend the application of specific national laws to a place physically located outside its own

territory.

Given that the establishment of an OSBP does neither moves the physical international border
or territory, nor cede it to an adjoining State, legislation must be enacted to stipulate applicable
and non-applicable jurisdictions in the OSBP geographical area. That is, the OSBP enabling
legislation in both countries must enable border officers of the respective countries to carry out
their applicable national laws in a CCZ in the adjoining State and provide for hosting these
officers. The bilateral agreement must clearly stipulate national jurisdictions and/or duties,
powers and functions that will not be applicable in an OSBP or CCZ.

4.4.3 Reciprocity

In international law, reciprocity describes an environment in which states agree to cooperate
on a matter of mutual interest by balancing rights and responsibility towards one another. An

7 J.E.S. Fawcett, The Law of Nations, 1968, p. 54; quoted in the JICA OSBP Sourcebook, p. §-13
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OSBP that is efficient and secure is of mutual interest to participating states, and the bilateral
agreement must clearly stipulate areas of cooperation and associated responsibilities towards
each State. Areas of cooperation would include hosting arrangements, and a reciprocal
application of border control and enforcement laws, systems and procedures in the territory

where the CCZ is located.

4.4.4 Harmonising procedures

Establishing OSBPs requires harmonised border crossing procedures for people, goods and
conveyances. Designing buildings and facilities, ICT systems and traffic segmentation without
consensus on new processes and procedures will result in ineffective OSBPs. The OSBP
bilateral agreement or manual should clearly stipulate the new processes and procedures that
will be harmonised to allow for border controls to be processed expeditiously. This will include
harmonisation of procedures in the following areas:

e alignment of opening hours for OSBP partner States
e information sharing by countries

e sharing facilities, equipment and other resources by border agencies (e.g. scanner,
weighbridges, sniffer dogs, etc.)

e traffic segmentation

e  sterility of the OSBP

e payment of levies for the use of the OSBPs
e jurisdiction in case of offences

e  preclearance

e privileges and immunitics of foreign officers.

4.5 Key defining features of the OSBP
A land PoE must satisfy the following criteria to be legally classified as an OSBP:

(a) Tt must be a single land PoE, established and recognised by two or more countries that
share a border, to enable the more efficient, effective and secure facilitation of the
movement of persons, goods and conveyances across the border.

(b) It must be legally based on, and governed by, a bilateral or multilateral agreement that
has been concluded in accordance with the domestic laws of both countries.
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Policies, legislation, systems and procedures relating to the main functions of a PoE must
have been simplified and harmonised by both countries to enable a person, conveyance
and goods to be cleared at a single point.

Implement one-stop border processing arrangements in each country by establishing and
designating control zones (common and exclusive) at their respective common border
posts. The control zones may, with the agreement of the two states, be juxtaposed,
straddled, wholly located in the territory of one State or follow some other mutually

agreed configuration.

The control zone must enable border officials of the respective countries to apply their
respective border law enforcement legislation within the agreed control zone.
Extraterritorial jurisdiction for each country must be clearly articulated in the bilateral

agreement.

4.6 Implementing the OSBP approach

The following minimum elements of the OSBP must be jointly implemented by the two
countries:

a)

b)

Legislation, systems and procedures relating to the main functions of a PoE must be
simplified and harmonised by both countries to enable people, goods and conveyances
to be cleared at a single point.

Control zones must be established in one or both countries where officials can apply
their respective identified border laws (or specific provisions) as defined in enabling
legislation in their countries.

The respective identified border laws and related provisions must address and enable
all the relevant border law enforcement functions, powers and duties that need to be
executed within the OSBP control zones.

Digital data or information must be exchanged where necessary in the context of
simplified processes and procedures.

Bilateral and domestic governance, administrative and financial arrangements must
be in place to enable the sustained operation of an OSBP.

Stakeholders must be consulted, and kept informed or involved as appropriate in
developing OSBP policy and the OSBPs themselves, in line with constitutional
principles and good governance.
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Chapter 5: Different models of OSBP and South Africa’s preferred model

5.1 Introduction

A traditional two-stop border post is completely separated by the border line, although there
may be various forms of cooperation in place. Each country maintains separate facilities,
systems, processes and procedures and exit and entry roads. Travellers, goods and vehicles go
through at least two sets of procedures, located at the two respective border posts.

There are three generic ways in which two countries can cooperate in operating an OSBP that
facilitates the cross-border movement of people, goods and conveyances in an efficient and
effective manner. These three options - the three OSBP models - are compared in Figure 5.1

below.

Figure 5.1: The three OSBP models compared
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The three generic OSBP models have the following basic characteristics in common.

(@) There is one PoE and both countries are responsible for

(1) the part that falls within their territory
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(ii) shared facilities according to an agreement.
(b) The three models employ the same OSBP methodology.
(c) There is no change made to the international border line.

(d) Some officials from both countries operate in a designated CCZ, the location of which
varies according to the model being implemented, as shown in Figure 5.1 above.

(e) Legislation must be in place to allow officials to apply the specified laws of their country
extraterritorially in the CCZ. This does not extend to matters that must be referred to the

respective states’ criminal justice systems.

5.2 Definitive features of each of the OSBP models

The uxta osed model

The two countries sign an agreement that establishes a CCZ in each of their territories where
relevant officials of both countries can apply specific laws. The main advantage is that there
may bc fewer issues relating to sovereignty, as neither country must give up a physical border
post and existing facilities can be adapted to suit thc prevailing circumstances. A related
advantage is that the model is reciprocal in nature, with each country having similar roles,
expectations and responsibilities. There are fewer legislative changes compared to the single-
country models, as the hosted officials will have a comparatively restricted set of functions.
Risks can be managed more effectively as the flow of traffic is designed in such a manner that
officials of State A based in State B process people, conveyances and goods exiting their
country, while officials based in their own territory clear traffic that is entering their country.

One disadvantage is that for the port to function efficiently and effectively, both states must
meet their obligations fully in hosting the officials of the other State. This requires sustaining
high levels of commitment and cooperation. It also requires robust governance structures and
arrangements to be in place to ensure, among other matters, that conflicts can be resolved. The
model is flexible, and the PoE can continue to function if the basic agreement is adhered to,
without implementing or sustaining some key elements of OSBP methodology. However, this
is also a disadvantage as the benefits of the OSBP methodology will not be realised if
preclearance is not done by both states, systems are not harmonised and data is not exchanged.

The straddled model

Geography and existing infrastructure may create conditions for the CCZ to be established on
the border line. The main advantage is that issues of sovereignty, legislation and extraterritorial
jurisdiction may be simpler and easier to deal with. A CCZ will straddle the border line, with
the same extraterritorial jurisdiction granted in the other two models being legally granted to
designated officers. However, the range of laws they administer may be more limited and there
may be fewer disputes and complications arising from cases that must be referred to the
criminal justice systems of the respective countries. The main reason is that, in general,
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criminal justice systems do not enjoy extraterritorial application and, in the straddled model,
states have clear jurisdiction up to the border line.

This positive factor could potentially reduce the time required for negotiations and the
substantial time required to create a viable legal basis for the PoE to operate. South Africa and
Mozambique have a ratified OSBP agreement that applies to any OSBP that the two countrics
might establish, which was negotiated over a relatively short period with the intention of
establishing a straddled OSBP at Lebombo. One reason for the relatively short period of
negotiation was that there appeared to be few changes needed to existing legislation.

Disadvantages may include challenges in adapting existing port infrastructure and facilities.
Straddled PoEs are possibly less costly to establish on greenfield sites where a purpose-built
structure can be put in place that straddles the borderline. There must be enough space for
segregation of traffic (such as commercial and private conveyances) in terms of approach roads
and flows within the PoE, and for additional zones and facilities.

In a juxtaposed model, the traffic flow can be designed for officials operating on the territory
of the other country to clear traffic entering their country, while officials of the host country
clears those exiting their country. In a straddled model this division of labour, which helps to
manage risks, may be harder to achieve or require more expensive technology and
infrastructure. This reduces the funds available in critical areas such as simplifying, automating
and harmonising processes, procedures and systems.

The sin le-count model

In this model, one country relocates its entire POE one-stop operation to the territory of the
other. The reason might relate to local gcography or the host country might have more
resources. As a holistic solution, this model has few advantages and the juxtaposed or straddled

model is almost always to be preferred.

The main disadvantages relate to issues of legislation, extraterritorial jurisdiction and
sovereignty. Both the host country and the hosted country will have to make extensive changes
to their domestic legislation to enable the wide range of functions at a PoE to be performed in
an extraterritorial control zone. Complex arrangements will have to be agreed on referring
cases to the criminal justice systems of the respective states, returning persons, goods and
conveyances, and officials operating and possibly staying in the host country.

Such asymmetrical circumstances require stable relationships between countries and a high
level of trust. Disputes may arise between the two countries regarding sharing the costs
necessary to run opcrations and purchase and/or maintain facilities. These risks will be
particularly pronounced if there is a wide gap in the level of development between the two

states.
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5.3 Factors to consider when selecting a model of OSPB

The choice of a preferred model is dependent on bilateral diplomatic relations, existing
facilities, geographical constraints and a cost-benefit analysis given the building of new
infrastructure and the value derived from traffic passing through the PoE. It also involves
finding a common vision for the future development of the PoE over a 15 — 20-year period, as

well as the transport corridor passing through it.

Just as important is assessing the kind of relationship that could be developed between the
countries and the risks involved. For an OSBP to function efficiently, effectively and
sustainably, a minimum level of good governance and trust is needed to ensure the necessary
level of cooperation. Other important factors are the funding model adopted by each country,
and their willingness to establish a viable legal framework, to simplify and harmonise rules and
procedures and to enforce border laws and regulations.

Given these considerations, each OSBP project will have unique features. A comprehensive
and creative solution must be negotiated and set out in a bilateral agreement. The degree to
which the regional context makes this process possible is important. South Africa is a member
of SADC, which unlike the EAC, does not have a common OSBP policy or legislation in place,
and is less advanced in terms of the integrated planning of trade and transport corridors. One
of the factors that enabled integrated regional development in the EAC is that the six countries
of the EAC have comparable economies and levels of technical development. The South
African economy is far larger and more complex than those of the other 15 SADC member

states.

5.4 The possibility of mixed OSBP models

A coherent OSBP solution for a PoE would involve selecting one of the three models as a basis
for governance and legislation. However, elements of the other models could be incorporated,
even if only for certain phases of the development. This approach provides the flexibility
needed to implement OSBP projects in complex and dynamic environments. For example, it
may be necessary to locate an OSBP function, such as application of sanitary and phytosanitary
measures, in one country if the necessary facilities were only available in that country.

Another example is to have joint teams, as prescribed in the juxtaposed model, operating in
zones located away from the main PoE, which may be based on the straddled model. This is
the case at Lebombo where commercial conveyances are precleared by joint teams at sub-posts
established several kilometres from the intended straddled OSBP port on both sides of the
border. This arrangement continued even after the failure of the larger project, although without
the benefits of it being part of a larger OSBP solution. It could be retained for a period after re-
establishing the project, though it would benefit from having a stronger policy and legal basis.
It could be discontinued once online preclearance and the development of the OSBP was

sufficiently advanced.
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The use of increasingly integrated technology to automate and manage processes and generate
data will allow complex solutions to be implemented that would further allow flexible
approaches to the use of OSBP models. For instance, central biometric access could be used to
measure the use of equipment accessed by officials of the respective countries and per-second
billing would be enabled by smart accounting and management information software. Carrying
out these functions manually would cause delay, be vulnerable to abuse and corruption and

likely result in disputes.

5.5 Options and recommendations

A country could have objective reasons why it declares its preference for a specific OSBP
model. Declaring a preference would help a country to plan and to budget for legislative,
systems, human resources and infrastructure requirements.

Polic o tions:

“The OSBP policy should either:

a) state a preference for an OSBP model without qualifications
b)  not state a preference for an OSBP model

c) state a preference for an OSBP model with qualifications.

Polic recommendation:

Option (c) of the policy options above is recommended as the preferred option, with the
preference being for the ‘uxta osed model. The motivation for this recommendation is as

follows:
e It is likely to make the best use of existing facilities

e  Usually, it creates fewer problems related to sovereignty and is symmetrical in terms
of obligations placed on both states

e It is the most flexible and can incorporate elements of the other two models

e Given the levels of asymmetry in development between South Africa and its
immediate neighbours, the juxtaposed model enables South Africa to better manage
socio-economic and border-related risks

e The juxtaposed model works better with the existing geographic and topographic
conditions
e The juxtaposed model provides financial benefits in relation to incinerating

unwanted agricultural products
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e  The juxtaposed model is flexible and could allow for reverting to the traditional PoE
model should there be a change on the grounds of posing a security risk to the
country

e The juxtaposed model is generally preferred in Africa and by most of South Africa’s
neighbouring countries, with more lessons that can be learnt.

While stating a preference for a juxtaposed model, South Africa will keep other options open.
Geo-political or funding factors, for example, may lead to another model being chosen or
aspects of other models being incorporated into the design of the OSBP. Therefore, the
preference for a juxtaposed model is informed by historical and current factors that are not
fixed. Should the factors change in future, South Africa will consider implementing other

models.
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SECTION C: OSBP OPERATING AND LEGISLATIVE MODEL

Chapter 6: OSBP operating model

6.1 Introduction

The main purpose of an OSBP is to enable rapid and secure facilitation of the movement of
people, conveyances and goods across the land borders. To achieve this goal, both countries
must implement the following five key OSBP pillars:

e Putin place a policy, legislative and governance framework
e  Establish an OSBP extraterritorial jurisdiction

e  Simplify and harmonise processes and procedures

e [Establish and manage the ICT and data exchange capacity

e Establish and manage hard infrastructure and facilities.

6.2 Extraterritorial jurisdiction of the OSBPS

Without extraterritorial jurisdiction there cannot be a CCZ where officials of both countries
apply their respective legislation, and this arrangement is at the centre of OSBP approach.
Unless there is domestic agreement among all the relevant internal stakeholders on how to
approach extraterritoriality at a policy level, the project should not proceed.

Foreign missions in a country are protected by international laws and by bilateral agreements
that give them the right, to a defined extent, to apply their own law in defined zones in the
territory of another country. Two areas require the host country to put legal instruments in
place. One is the exemption of designated foreign officials from the jurisdiction of a host
country. The other relates to hosting arrangements, which include the functions foreign
officials are authorised to perform. In making these provisions the borders of South Africa, its
Constitution and its criminal justice system remain essentially unchanged.

The same broad principles apply in the case of OSBP common control or exclusive control
zones, and arrangements made for areas outside the zones such as joint training and operation
or emergency procedures. There are no changes to borders; the control zones and limited rights
accorded to another State exist becausc of agreements that can be changed or rescinded.
Governance and control depend on establishing and managing applicable legislation,
institutions, rules and norms. Internationally, the enabling legal instrument created is an OSBP
Act that, among other things, creates the legal basis to establish common and exclusive control

ZOones.
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Providing officials of another country access to government zones, officials, operations, data,
information and systems — and giving them the right to extraterritorially apply their laws —
creates risks and opportunities for both countries. To mitigate the risks, all the elements listed
above must be strictly limited, clearly defined and ratified through a bilateral agreement that,
inter alia, has provisions covering jurisdictions, conduct, disputes and emergencies. The
opportunities will be to raise the level of cooperation and the efficiency and security of both
states, and to achieve large savings in time and costs.

6.2.1 Delimitation of the physical location of the OSBP premises

The control zone is at the heart of all OSBP models. Essentially, the designated laws, systems
and border controls of two countries are applied in a common space that can either be in one
of the countries, be replicated on both sides of the border or straddle a border. The models vary
according to how expensive, difficult or risky they are to implement and operate. However, the
policies, laws and systems of the respective countries, and the agreement they sign, should
largely determine how the officials work within a control zone regardless of a model.

International practice demonstrates that the configuration of each OSBP’s control zone is
agreed between the two partner States that have a common OSBP. The control zones shall be
arranged so that, for each direction of travel, border controls will be carried out in the State of
entry and, depending on the configuration, from a single stop location. The physical location
and spatial extent of the OSBP premises will need to be defined in the bilateral agreement. That
means a control zone will comprise the specifically demarcated and secured physical areas that
are mutually agreed between the relevant partner States. This delimitation should include the
definition of the CCZs within which officers from both states will perform controls and in
which they may circulate freely. It should also define the areas set aside for the exclusive use

of each State’s officers.

6.2.1.1 Common control zone CCZ

The CCZ means the geographical area designated and delincated within, or as part of, an OSBP
for the purposes of jointly executing border law enforcecment controls. The following border
controls, inter alia, will be exercised by officials of both countries within a CCZ:

e Immigration controls

e  Customs and revenue controls

e  Port health/biosecurity controls

e Environmental management controls

e  Agricultural/phytosanitary controls
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¢  Border policing
e  Cross-border roads, traffic and transport controls
e  Safety and security controls

e  Bordcr infrastructure development and maintenance.

6.2.1.2 Exclusive use zone

Exclusive zone refers to facility or an area designated within the CCZ of the host partner State
for the respective exclusive use and access by border officials of the adjoining partner States
for the execution of border controls and related matters. This means that South Africa will grant
border officials from the adjoining State access to a working area set aside for their exclusive
use; and a similar provision will be made for SA officials in the adjoining State.

The international practice® shows that, in order to protect each State’s interests, the host State
agencies may not enter an exclusive area, except at the express invitation of an officer from the
neighbouring State. The only exception to this principle is where a law and order offence has
been committed in an exclusive area and the police ofticers of the host State may enter that
arca without permission, provided they would otherwise have the power to enter premises
under their own law. Such powers may only be exercised for the purposes of making arrests (if
applicable) or otherwise obtaining evidence. However, it is strongly recommended that these
powers be exercised based on clear joint operational procedures agreed to by the partner States.

6.3 Extraterritorial application of laws in the CCZ

A distinction is usually made between offences committed in terms of border law enforcement
legislation (e.g. immigration) and those committed in terms of criminal law legislation (e.g.
murder, theft). In the former case, each State has jurisdiction over offences under its border
law enforcement legislation that are detected while its officers are undertaking their controls.
In essence, officers enforcing the border laws and procedures in a control zone must do so
according to the border law enforcement legislation of the State that they work for. Once the
State’s officers have completed their border controls, they no longer have jurisdiction on border
law enforcement matters, except with the agreement of the officers of the other State.

Regarding criminal law offences, the accepted approach is that jurisdiction lies with the country
in whose territory the offence has been committed. Criminal offences will be dealt with
according to the territorial jurisdiction of each State and may not be confined to the OSBP
arrangements. In other words, a crime that is committed in the adjoining State, whether or not
border control procedures have been concluded, shall be considered as a crime that was

8 JICA OSBP Sourcebook (2016): pg. 8-15
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committed against that State. Law enforcement authorities of both states will enter into an
agreement for enforcing such provisions.

6.3.1 Extraterritorial application of border law enforcement laws

International practice shows that where the CCZ is in the adjoining State, border management
officers (immigration, customs, health, etc.) of the exit State retain jurisdiction until all border
controls have been handed over to the officers of the adjoining country. South Africa will adopt
a similar principle with regard to the application of border law enforcement. That is, where the
CCZ is in Mozambique, South African border control officers retain jurisdiction between the
borderline and the CCZ (as long as all border controls have not been handed over to the

Mozambican border officers).

As a matter of principle, in the CCZ in the adjoining State, a South African officer has the same
powers as they would have working within South Africa under the border control laws, subject
to any exceptions defined in the enabling legal instruments. The powers of an officer working
in the adjoining or host State are only restricted by the action of handing over control. Once a
control has been handed over to an officer of the receiving country, the officer of the exit
country can no longer exercise that power, except with the express permission of the officer of
the State to whom control has been handed. Exit formalities should therefore be completed
before entry formalities may start. Jurisdiction moves from the country of exit to the country
of entry once exit formalities have been completed.

6.3.2 Extraterritorial application of criminal laws

It is an established principle in international law that a crime can only be prosecuted and tried
in the territory where it took place. For such a jurisdiction to be extended to another State,
international or regional measures including agreements, and institutions like courts and
parliaments (legislative jurisdiction) must be established. This is the case in the EAC region
where a regional legislation, court and Parliament are in place to deal with the extraterritorial
criminal jurisdiction. Given the absence of such regional measures in SADC, the bilateral
OSBP agreement must specify how such cases will be prosecuted and tried, including
escalation and conflict resolution procedures.

International practice in the extraterritorial application of criminal laws within the OSBP
arrangement shows that general law enforcement powers are within the competence (authority)
of the host country police. Therefore, a police officer’s general law enforcement powers (e.g.
under the Criminal Procedures Act) is restricted to each State’s national territory. This implies
that each police agency has general law enforcement jurisdiction within its national territory,
and police officers cannot exercise general law enforcement powers extraterritorially. If a
criminal offence (e.g. murder, theft, assault) is committed in the CCZ of the country of entry,
even if the immigration control has not been handed over by officials of the exit country, police
officers of the country of entry will have jurisdiction.
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6.3.3 Officials’ immunity from the criminal jurisdiction

Officers from the exit State enjoy immunity from prosecution by the host State for any action
related to the performance of their border control functions. Such offences are dealt with by
the officers of the State that will have jurisdiction in terms of its laws. However, such officers’
immunity does not extend to criminal offences. If an officer from the exit State commits a
criminal offence in the host State, he or she is subject to the criminal jurisdiction of that host

State.

6.3.4 Safety and security management of the CCZ

The host partner State is responsible for ensuring the safety and security of the CCZ, officials
and assets of both the adjoining partner State and the users of the border control zones that
access the OSBP for services. However, for national security reasons the adjoining partner
State will be allowed to enhance such security measures for its officials and assets in the host
State’s CCZ. Such measures will be undertaken in compliance with the applicable laws of the

host country.

Law enforcement officers of a host State with responsibility for maintaining peace, security,
and law and order in the CCZ may carry such arms as are mandated in their national laws to
discharge their obligations. The type of arms carried should reflect the perceived security threat
within and around the OSBP and the sensitivities of the travelling public to carrying such arms.

The adjoining State’s law enforcement officers may not carry arms in the host State’s CCZ,
regardless of whether carrying such arms is mandated by their national laws, except by special
arrangements with the host State. Such special arrangements may include carrying arms or non-
lethal safety and security equipment by officers through the CCZ to the adjoining State’s
exclusive use areas, where it has full control and security responsibilities. Similarly, the type
of arms carried in such exclusive use areas shall be with due regard to the security threat to
such areas and the sensitivitics of the travelling public that may have access to these areas.

6.4 Human resource considerations

With respect to matters relating to human resources, the Constitution and labour laws oblige
the State as an employer to make provision for any substantive changes to the conditions of
service of officials working in another country. Some standards that have to be met may require
additional training, such as acquiring language skills. Respective domestic consultations with
organised labour formations would have to take place as prescribed in existing legislation.

Officials of the adjoining State who are appointed to perform OSBP-sanctioned functions in
the control zone of the host State:
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a) shall be provided with State tools of trade as required by their job functions

b) may receive a State guarantee against any personal damage or loss, which are only
covered by their insurance policies when they happen in the adjoining and not host State

c¢) shall suffer no deprivation of the conditions of employment. The Labour Relations Act
shall apply as if the employee was performing such functions in the temritory of their

home country

d) shall not be liable for any damage or loss caused to anyone while exercising any power
or performing any duty in terms of the OSBP Act or any failure to exercise a power or
perform a duty under the OSBP Act.

General principles relating to labour relations and conditions of employment should find
expression in the OSBP legislation and bilateral agreement.

6.5 Simplification and harmonisation of procedures

6.5.1 Introduction

A border post is a space where the border laws, administration and systems of two countries
interact with one another and with many international and regional regulatory regimes. Bodies
such as the WTO, the World Customs Union, the AU and SADC promote enabling economic
development by simplifying and harmonising regional laws, processes, systems and
procedures. South Africa is a member of all these bodies and has endorsed policy positions
held by these bodies, as articulated in various international agreements.

Establishing an OSBP as a bilateral project supported by multiple stakeholders, provides a
platform for both countries to cooperate and take the necessary steps to simplify and harmonise
their processes and system. Border crossing procedures under the OSBP framework differ from
operations at traditional two-stop border posts, although the role of each agency generally
remains. Simplifying and harmonising operational procedures and joint controls are
cornerstones of OSBP operations.

The corc objective of any border modernisation programme, including OSBPs, is to introduce
streamlined and harmonised procedures that take advantage of the various tools available to
achieve a good balance between the required controls, and facilitating trade and the movement
of people. It is often easier to start with the construction of infrastructure than with developing
procedures and systems. There have been many examples of this approach in Africa. However,
designing buildings, negotiating a legal framework, and reviewing ICT systems without a
consensus on new procedures will not result in effective OSBPs.

Establishing OSBPs requires streamlining and harmonising border crossing procedures for
people, goods and conveyances. Thus, extending the application of border procedures applied
under the traditional two-stop framework to an OSBP framework without simplifying and
harmonising them undermines efforts to reduce the time spent at a border and the associated
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costs and security threats. Border crossings are logistics points along integrated international
supply chains that can easily become unnecessary movemcnt control bottlenecks if processes
are not simplified, streamlined and harmonised. This section deals with the simplifying,
streamlining and harmonising border controls to process the movement of persons, goods and
conveyances as depicted in Figure 6.1 below. The general principle that applies in the
processing of all movements is that all the controls of the adjoining country should be
completed before any control of the hosting country can commence.

Figure 6.1: The general process flow at the CCZ

Handover controls

6.5.2 Harmonising and simplifying border procedures related to the movement of persons

Travellers and traders should complete the requirements of the country they are leaving before
seeking permission to enter the next country. The principal legislation that regulates the cross-
border movement of persons in South Africa is the Immigration Act 13 of 2002, which is
administered by the DHA. Arrival and departure controls are outlined in this Act. For instance,
every person who intends to visit the country must have a valid passport, a visa and must
comply with the entry requirements prescribed.

Another pertinent legislation is the National Health Act 61 of 2003. This Act establishes the
port health function within the border environment. Port health plays an important role in
protecting human health by preventing the international spread of communicable diseases
through South African PoEs and monitoring the import of health-related goods. The port health
service is defined as the first line of defence to protect the citizens of South Africa and visitors
against the health risks associated with the cross-border movement of people, conveyances,
baggage, cargo, shipments and other imported consignments.

At the traditional two-stop border posts, the immigration and port health controls are repeated
on both sides of the border. At the OSBP, these controls will still be undertaken twice but on
one side of the border. That is, the processes will take place at the entry country in the CCZ.
The best practice for exercising port health functions at any PoE is that it should be the first
border processing formality that all travellers, traders and conveyances encounter. Within an
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OSBP, this could take various forms. Either the port health function can be the first border
formality to be jointly exercised by both South Africa and the neighbouring country at a
location to be determined by both parties, or it is the first function to be performed respectively
during the exit and entry procedures of the two countries.

Other important legislation that regulates the cross-border movement of persons is the
Refugees Act 130 of 1998. A person who is fleeing from the fear of persecution from the exit
State will be dealt with as prescribed in the Refugees Act.

The cross-border movement of persons through the OSBPs consider the standards and
protocols derived from the customary international law and regional and international
agreements that have been either signed or ratified by each State.

In order to eliminate red tape and duplication of processes, the following standards will be
institutionalised and spelt out in detail in the OSBP manual:

Technology-enabled fast-track clearance system for the movement of persons

Generally, the cross-border movement of persons through the PoEs includes the following

legitimate categories:
e Citizens and permanent residents
s Visitors or tourists
e  Traders or business persons
e  Students and academics
e  Migrant workers

e  Asylum seekers and refugees.

Low-risk travellers including citizens and permanent residents of OSBP partner States,
frequent visitors and businesspersons will qualify to apply for enrolment in the fast-track
automated clearance system. Key clements of the system are summarised below:

e Automated e-passport gates: e-passport gates are automated self-service booths or
mobile device that will be located at immigration checkpoints in each CCZ.

e  Frequent traveller programme: the programme will allow eligible travellers to enjoy
convenient immigration clearance via automated clearance facilities. Services will
include fast-tracking frequent travellers such as truck and bus drivers,
businesspersons, and tourists. Border officers will need only to check that the
travellers are the authorised holders of the written authority. Border processes that
still need to be undertaken at border crossings should be informed by risk and kept

to the minimum.
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e Long-term multiple entry visa: this visa will be available to eligible frequent
travellers including businesspersons, students and academics who do not have long-
term residence authority in the host country. It is preferable that the two countries
agree on the categories of frequent travellers.

Frequent travellers who would like to apply for enrolment to the fast-track clearance system
should apply at any location determined by each State. SA regards the fast-track clearance as
a fundamental principle that must be operationalised at the OSBP to enable seamless movement
of people. Parameters and criteria within which the fast-track service will operate will be agreed

by both countries.

The design of the clearance process for cross-border movement of persons at the OSBP should

consider various means of transport:

e  Clearance of pedestrians, and passengers, drivers and crew using public transport
e  Clearance of passengers using private transport

e  Clearance of drivers and crew of freight vehicles.

The general principle that should be embedded in the bilateral agreement and procedures
manual is that the traveller’s clearance is only completed after all exit and entry controls have
been satisfied. That is, a traveller who has been cleared to exit the adjoining State by
immigration officers may still be refused departure if other controls related to, inter alia, goods
and conveyance, are not met. Equally, a traveller who has been cleared to enter the host State
by immigration officers may still be refused entry if other controls related to, inter alia, goods

and conveyance, are not met.

Granting/refusing leave to enter

Both countries operating within an OSBP examine travellers according to their respective
immigration laws and policies. Where travellers do not qualify for leave to enter, they should
be refused entry and returned to the officers of the country of departure. The country of
departure cannot refuse to accept travellers who have been refused entry to the country of entry.
However, South Africa will not refuse its citizens the right to enter as this will be tantamount
to breaking the Constitution. The reciprocity principle, which contends that the OSBP partner
Statc will not refuse entry to its citizens, is a fundamental principle that must be embedded in

the bilateral agreements.

The country of departure will retain the responsibility to readmit the person (either a person
claiming to be a citizen or a third country national) if the person is refused entry by the country
of arrival. Reasons for non-admissibility by the receiving country could be on the grounds of
identity theft or fraud or any other inadmissibility grounds.
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6.5.3 Harmonising and simplifying border procedures related to the movement of goods

Regarding the process of simplifying and harmonising border procedures, the Revised Kyoto
Convention (RKC), effective from 3 February 2006, provides international standards and
recommended practices for modern customs procedures and techniques. The RKC supports
trade facilitation and effective controls through the use of simple efficient customs procedures.
It is mandatory for all contracting parties of the World Customs Organization to accept its
obligatory rules. The key principles of the RKC are as follows:

- Transparency and predictability of customs actions

- Standardisation and simplification of the goods declaration and supporting documents
- Simplified procedures for authorised persons

- Maximum use of information technology

- Minimum necessary customs control to ensure compliance with regulations

- Use of risk management and audit-based controls

- Coordinated interventions with other border agencies

- Partnership with trade.

The legislation that regulates the cross-border movement of goods in South Africa is the
Customs Control Act 31 of 2014°. The Customs Control Act already makes provision for
customs services in an OSBP setup.

The following customs principles will be observed at the OSBP:

e Exit formalities to be completed before entry formalities may start and customs
jurisdiction moves from the country of exit to the country of entry once exit
formalities are completed.

e  Only the country of exit customs officials may stop, seize or detain persons, goods
or conveyances in the control zone for any customs or mandated contraventions until
exit formalities arc completed.

e  Only the country of entry customs officials may stop, seize or detain persons, goods
or conveyances in the control zone for any customs or mandated contraventions once
entry formalities have started.

e Article 5.2 of the WTO Trade Facilitation Agreement requires members to inform
the carrier or importer promptly when goods declared for importation are detained
for inspection.

9 The Act has not yet been gazetted for implementation and is still dependent on the finalisation of the
regulations.
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e Respective customs administrations would have to jointly develop proposed
customs solutions and deployment, which could include joint inspections, including
inspections on each other’s behalf, etc.

The following standards will be applicable at the OSBP and should be spelt out in detail in the
OSBP manual:

Electronic single window systems

The electronic single window system is an international standard or good/best practice that
enables cross-border traders to submit relevant documents at a single location and/or through
a single entity. A definition of a single window is “a facility that allows parties involved in
trade and transport to lodge standardised information and documents with a single-entry point
to fulfil all import, export, and transit-related regulatory requirements.” The OSBP Act will
make provision for establishing the single window system that will enable cross-border
travellers and traders to lodge relevant documents at a single platform. An accreditation system
should be in place where those who meet the criteria of a trusted traveller and traders are fast-
tracked because they completed part of the preclearance process.

Preclearance and fast-track

Preclearance processing is a critical element of the single window system that enables
importers and exporters, through their clearing agents, to submit trade documents to border
agencies prior to the arrival of goods at a point of clearance. Preclearance processing provides
sufficient time for border agencies to examine documents thoroughly and to allocate
appropriate resources and a risk rating in anticipation of the arrival of the goods. A customs
administration requires traders to put their pre-cleared goods under its physical control to
ensure the collection of the import duties and taxes, prevention of the contraband smuggling,
and execution of all trade-related laws and regulations.

Many customs administrations prefer traders and clearing agents to lodge a declaration prior to
arrival under a pre-arrival lodgement scheme, but they cannot release goods before the physical
arrival at the border post is confirmed. The OSBP concept is based on the principle that systems
(back and front office) and officials can be put in place to allow 80% or more of cases to be
fast-tracked while actively managing risk. An important element of any OSBP operating model
must be to enable a pre-arrival clearance system involving pre-lodgement and pre-registration
of documents. This could be linked to online systems such as those established by Sars. All
preclearance systems require another area to be simplified, harmonised and strengthened:
controls related to risk management. This should include simplifying and improving policing
and border control enforcement procedures to raise the level of security. A related step is to
make these procedures known to key stakeholders including logistics agents and local

communities.

To make the OSBPs agile and sterile, the preclearance requirement must be embedded in the
OSBP Act and bilateral agreements. It should apply reciprocally; that is, conveyances carrying
commercial goods should not be granted right to approach an OSBP unless they have met
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preclearance requirements. Should a conveyance approach an OSBP without a preclearance
certificate, the operator or owner of the conveyance should be subjected to a fine or levy.

Cross-border clearing agents

Cross-border agents play an important role in facilitating trade and, in some countries, are an
essential part of the cross-border movement systems for goods and conveyances. In designing
an OSBP, the two countries must agree on the extent to which cross-border clearing agents can
have access to the OSBP and areas such as CCZs.

Ideally, to maintain acceptable levels of security the CCZ should be sterile and, in upgrading
the procedures and systems, a solution must be found that allows the clearing agents to play
their necessary role without compromising security. The general principle is for as many of the
procedures to be completed as possible before the freight arrives at the port and for the
necessary data to be made available in real time. In principle, clearing agents should not be
allowed to operate within the OSBP: that is, they should not have physical offices at the OSBP.

6.5.4 Harmonising and simplifying border procedures related to the movement of

conveyances

The primary legislation that regulates the cross-border movement of conveyances (public and
commercial conveyances) through the PoE in South Africa is the Cross Border Road Transport
Act 4 of 1998. The Act provides for cooperative and coordinated advice, regulation, facilitation
and law enforcement in respect of cross-border road transport by the public and private sectors.
Section 25(1) of the Act states that no person may undertake cross-border road transport unless

they are the holder of a permit.

The Act also provides for establishing the CBRTA, which is responsible for issuing permits to
cross-border road transport operators. The agency exists primarily to regulate and administer
cross-border road transport permits. It is responsible for regulating access to the cross-border
road transport market, freight and passengers, through a permit administration regime. The
CBRTA is also tasked with ensuring that operators comply with cross-border regulations, as
well as the provisions of the bi- and multilateral road transport agreements. The following
principles for clearing conveyances will be observed at the OSBP:

e  Promote seamless cross-border flow of commercial freight and passenger transport
between South Africa and SADC countries by road

e Remove impediments that constrain the flow of passengers and goods across the
border

e Reduce operational constraints that have a negative impact on the cross-border road
transport industry

e Liberalise market access for freight transport operators
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e  Mutually recognise licences and .permits by CBRT administration of respective
SADC countries

e Adopt a prcdetermined risk-profiling system to separate compliant from non-
compliant operators

e Enhance road safety and reduce accidents and fatalities on the roads.

Respective cross-border road transport administrations of the OSBP states would have to
jointly develop risk-profiling systems, which could include joint fast-tracking inspections,
including inspections on each other’s behalf. There could be instances, however, where
South Africa would want to develop and implement its own risk-profiling and risk
management systems to address cross-border road transport challenges. The risk-profiling
system should rank operators as either low-risk, medium-risk or high-risk. Low-risk
operators or preferred operators should qualify to apply for advance or fast-track clearance
at a PoE. Parameters and criteria within which the fast-track service will operate will be
agreed by both countries. The CBRTA is in the process of introducing the Operator
Compliance Certification Scheme (OCAS) or tool. The OCAS is an intelligent risk-based
regulatory tool for certifying and licencing cross-border operators. It is a tool for
implementing the requirements of ISO/SANS 39001 Road Traffic Safety Management
Systems and the Multilateral Cross-Border Road Transport Agreement or the Tripartite
Transport Transit Facilitation Programme.

OCAS recognises the requirements and interface requirements in terms of the various
components of OCAS, the Cross-Border Road Transport Management System, other
border management systems, other road transport and traffic information systems in South
Africa, requirements for the ISO 39001 (Road Traffic Safety Management Systems) and
the Tripartite Transport Transit Facilitation Programme / Multilateral Cross-Border Road

Transport Agreement.

OCAS shall integrate national road transport systems and enable an interface to road
transport systems at a regional level. Figure 6.2 below demonstrates how the OCAS system

interfaces with the road transport information systems.
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Figure 6.2: OCAS system interface with road transport information systems

Level 4
Risk Mode
R.sk Framework Taol g Risgk Profifing

OCAS will be introduced as a cross-border road transport quality regulatory tool (accreditation
tool) in the tripartitc member states. It will be mandatory for all cross-border operators ¢.g.
South Africa’s and counterparts, and preferential trcatment at the border posts will be given
according to their level of compliance (1-star; 3-star; and 5-star). A cross-border permit
(freight, passenger and tourist) will be a requirement at border posts. This will primarily show
the vehicle that crossed the border (inbound and outbound) with its respective driver.
Preclearance of passengers and cross-border passenger vehicles by the relevant border post
before they leave the point of origin (dedicated ranking facility), will help to eliminate
encroaching illegal ranking facilities and piracy.

6.6 ICT and data exchange

6.6.1 Introduction

This section deals with the policy and strategic issues relating to ICT and the exchange of data
and information. Data and information are essential for a modemised OSBP to function
efficiently and effectively. All border controls involve receiving and updating digital data and
information. Harmonising and simplifying the processes depend on the exchange of data and

information.
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OSBP methodology works on a risk management principle that is data dependent. For instance,
once a vehicle has stopped, the health and biohazard inspectors would arrive as pre-scheduled
on the systcm, which requires a management system that runs on real-time data. Risks must
continually be assessed using data so that, if necessary, a vehicle could be moved into the
exceptions channel. The system would require those at ports to be securely connected to back
office hubs with risk engines that integrate data from different sources. This requires policy,
legislation and institutions as prescribed by the Protection of Personal Information Act 4 of
2013 (POPIA) and other relcvant laws to be in place, implemented and enforced to protect
constitutional rights such as privacy, transparency, fairness and security. Relevant information
may be exchanged regarding persons, goods, and vehicles; however, this will need to be
mutually agreed by the OSBP partner States.

6.6.2 Collecting and sharing traveller information

Collecting traveller information can be time-consuming at an OSBP as the traveller has to
provide their information twice. Using interoperable systems will enable countries
implementing an OSBP to explore the possibility of requiring travellers to provide their
information only once, with the results transmitted to both countries. However, for each
country minimum standards and security considerations will be built into the system.

Immigration officers at a PoE in South Africa collect a wealth of traveller information that is
stored in the DHA Enhanced Movement Control System, which contains a record of the cross-
border movement of every person. That record contains information gathered at every
movement: the time, date and PoE, and the information taken from their travel documents such

as passports, photos and, in some cases, fingerprints.

The DHA does not automatically share this information with other organs of state and
international bodies such as the International Criminal Police Organization (Interpol).
However, there are procedures and agreements in place that enable some information sharing,
spreading the information beyond just the DHA’s control. A similar arrangement will be put in
place at the OSBP. Collecting and sharing traveller information will be guided by national
policy frameworks. In South Africa, the POPIA sets strict conditions under which personal
information held by the State could be shared with a third party. Due regard for the POPIA, the
purpose of the information, the security of information and the security of the system will be
considered when deciding on the nature of personal information that can be shared.

South Africa is in the process of modermnising its identity management systems. The common
feature of this process is collecting biometric data from all persons that visit or reside in the
country. Key developments include replacing the Enhanced Movement Control System with
the Biometric Movement Control System, and replacing the Home Affairs National
Identification System with the Automated Biometric Identification System.

The introduction of POPIA, the Biometric Movement Control System and Automated
Biometric Identification System will inform South Africa’s position on collecting and sharing
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the traveller’s personal information with the OSBP partner State. Only sharing general and not
personal information could be allowed, on condition that information shared will not
compromise the traveller’s privacy, health, security, economic wellbeing, etc.

6.6.3 Collection and sharing of freight information

For “smart” logistics corridors and near-future OSBPs to operate, the data or information from
weigh bridges, seals on containers, car number plates, etc., are transmitted in real time to be
analysed. In the longer term, the plan is to have no-stop border posts for most traffic where
officials will monitor for risks, investigate exceptions, and continually improve the services
and systems. This requires robust policy, legislation and institutions to enforce common
standards to purchase and develop ICT that enables interfaces and other aspects of

interoperability.

6.6.4 Technology-enabled OSBPs

The OSBP Sourcebook (2016) makes a critical observation regarding the approach that should
be adopted to modernise OSBPs and enable seamless movement of persons, goods and
conveyances. “ICT is a critical component of collaborative single window systems,
simplification of documentation, border management, and modernisation of customs,
immigration, and related services. The increase in the number of travellers along with increases
in volumes of vehicular traffic and cargo at borders requires a strategic balance between
controls and facilitation. ICT allows for the efficient use of limited resources to manage borders
by facilitating intra/interconnectivity of agencies while promoting the exchange of data, which
is vital for implementing risk management systems and for understanding mobility and trade

patterns.”

Once the policy and legal frameworks are largely in place, an ICT and data and information
exchange strategy must be agreed at national and then bilateral levels. The first phase could be
to digitise the core processes that would make the largest impact on the efficiency of trade.
Using a single window approach, there could be interfaces between systems and the necessary
data or information shared. For instance, a driver, freight and truck can be processed at one
location with officials having access to all relevant information.

One potential benefit of technology-enabled OSBPs is that both countries would move towards
integration with the emerging global cconomy

6.6.5 Border connectivity to national headguarters

While the head offices of border agencies rely on information obtained from each of the
country’s borders, in many instances the ICT connections are. weak and data or information is
transferred manually. The lack of connections, or slow systems, reduces productivity and is a
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major problem in many border environments. There is an urgent need to develop an ICT system
that will establish an interface with national systems for providing pre-arrival information. In
this case, subject to risk managemecnt criteria, the freight may be pre-cleared or prioritised for
clearance, leading to much faster clearance and release.

6.6.6 Common control zone connectivity

One of the basic clements supporting the effectiveness of the border services in the CCZ of an
OSBP is the availability of a modern ICT network. This is more so in a juxtaposed OSBP where
exit controls are carried out in separate facilities and the lack of connectivity may cause officers
to revert to manual procedures and then enter data into the agency computer system later, with
a consequent adverse impact on productivity and security. The entire CCZ needs to be
technology-cnabled.

The ICT system employed for CCZ connectivity should:
a. have a central database generating alerts that provide real-time data or information on
the cross-border movements

b. have an efficient and timely system for collecting, processing, and sharing data and
information on all border activities

c. enable automated information exchange between countries on agreed data and
information
d. ensure cryptographic security

e. ensure interfaced electronic systems with the OSBP partner States

f. enable authorised users’ real-time access to specific data sources.

6.6.7 Essential enablers of ICT technology and data and information exchange

All the functions at a PoE depend on digital processes being secure. Without adequate security
for the ICT infrastructure, ICT becomes a risk and not an asset. Therefore, the ICT
infrastructure used in the control zone must meet the Minimum Information Security Standards.
This is a standard for the minimum information security measures that any institution must put
in place for sensitive or classified information, to protect national security.

A critical enabler for OSBP modernisation and connectivity is the adoption, monitoring and
enforcement of common ICT and data transfer and information standards and rules. Such
standards and rules must be agreed between the OSBP partner States and should be embedded
in the bilateral agreements. Another critical enabler would be the ICT infrastructure in the form
of networks that must be an integral part of the OSBP design, including mapping present and
future equipment and workstations.

In the context of the 4IR, the same security systems would enable:
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e risks to be managed and safety and security enhanced

e  essential and reliable data and information to be generated in real time
e  greater efficiency by rapidly facilitating low-risk transactions

e secure interfaces with OSBP partner countries.

Expanding digital platforms with a growing user base will require systemically managing risks
by putting in place a security system that includes cyber security. An effective system must be
able to continually monitor the ICT systems. The Cyber Security Bill currently before the
legislature will establish security processes, standards and structures that would guide the
design of the cyber security measures required, and provisions for backing up data and business

continuity.

Finally, the DHA is currently developing a business case for a National Targeting Centre
(NTC) for the border environment in South Africa. The NTC is envisaged as a centralised
technology, information and data hub for the South African border environment with a central
focus on identifying and mitigating border-related risks. The NTC will be a crucial ICT and
intelligence enabler for the efficient functioning of OSBPs.

6.7 Infrastructure and facilities

6.7.1 Introduction

The purpose of OSBP infrastructure is to facilitate the rapid, secure and seamless movement
of people, goods and conveyances through a PoE in accordance with the rights and standards
set out in a bilateral agreement and the applicable domestic laws of each country.

When modernising a commercial PoE and implementing OSBP methodology, the State must
invest considerable resources. The design must be fit for purpose and based on an objective
cost-benefit and risk analysis. Underlying the three “OSBP models” is a standard model
based on the principles of applying harmonised procedures and systems at one location to a
differentiated flow of traffic. High-risk traffic is diverted to an alternative process for further
investigation and a decision while low-risk traffic proceeds. The following principles must be
applied to the design of OSBP physical infrastructure (roads and buildings) and soft

infrastructure (facilities, networks, equipment).

6.7.2 OSBP design principles
The infrastructure design must be fit for purpose and cost effective, taking account of:

a) the foundational principles of the OSBP as outlined earlier in the document

52

This gazette is also available free online at www.gpwonline.co.za




STAATSKOERANT, 31 DESEMBER 2020 No. 44048

137

b)

Draft OSBP policy: Public Consultation
Version of 22 December 2020

the location of the OSBP, on a strategic logistics corridor and being connected to core
functions and systems of the State and the economy

the physical terrain, topography, environmental considerations and any other natural
features or constraints at the OSBP

the OSBP laws and standards of both countries, in the region and at a global level

the ratified bilateral agreement.

Given trends in port and corridor use, and the uncertain and dynamic nature of changes that are
already happening, the following infrastructure design principles must formally be adopted.
Infrastructure design and planning for implementation must allow for:

a)

b)

6.7.3

a phased approach to replacing functions performed at the ports with preclearance
through online platforms, which will have an impact on roads, buildings and the use of

space

unpredictable changes in the patterns and volumes of trade, the nature and use of
conveyances and the development of smart, flexible logistics systems

vehicular traffic segmentation through the port
the central importance of generating, using and networking data

the need to maintain high security and sterility in physical and digital security standards,
including in designated zones

the need to limit high-cost hard infrastructure and shift funds strategically to sustainable
and environmentally-friendly modular design, smart facilities, networks, systems
development and training at the ports and at corridor, back office and national levels.

Design standards and harmonisation

Harmonising physical designs could provide a user-friendly approach by eliminating confusion
regarding flows at the CCZ. However, facility requirements are not necessarily symmetrical as
the required capacity may differ by traffic direction. Given that different designers may be
involved on opposite sides of an OSBP, close coordination between both sides is likely to be
necessary to maintain a certain level of harmonisation in design and standards.

Selection of facility components

OSBPs may include a number of facility components that can be categorised by function:

a)
b)

cargo clearance facilities

vehicle inspection facilities
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¢) scanning facilities

d) incineration and short-term quarantine facilities

e) passenger clearance, interviewing and holding facilitics
f) administrative facilities

g) supporting services.

Core facility components are those required for every OSBP, which should be developed in the
initial development phase, while others are optional facilities depending on the size or
characteristics of the OSBP. Facility components should be selected by examining such OSBP
characteristics as well as the requirements to realise procedures agreed by the adjoining
countries. The following sections detail each component.

Segregation and segmentation of traffic flows

If OSBPs are to be efficient, the traffic flow and physical facilities must be planned to save
time and provide for traffic moving quickly through the facility. Generally, passenger and
freight traffic should be scgmented and separate parking areas provided. Travellers can
generally be cleared much faster and should be expedited through the facility in dedicated
lanes, channels or parts of the building and traffic patterns. Where heavy volumes of passenger
traffic are handled, the design should provide for clearing vehicles in lanes.

This principle of traffic segmentation in the OSBP requires design creativity that balances
security with the efficiency of port operations. The OSBP design should make provision for,
inter alia, dedicated lanes, facilities and/or parking bays that cater for:

e  private passenger vehicles

e  public transportation, such as buses and taxis
s  hazardous cargo and abnormal freight

e  VIP and diplomatic vehicles and travellers

e trusted travellers, traders and conveyances

e  specialised inspection bays

e general avoidance of cross-contamination of different types of traffic flows and

movement
e  separation of entry and exit traffic flows.

Processing requirements

The types of processing affect traffic flow through the facility, parking requirements, and
facility design. Identifying the predominant types of cargo and projections for growth or
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decline must be considered in the OSBP facilities’ design. The use of scanning and inspections
is also a major consideration in planning for traffic lanes and parking within the facilities.
Unless properly situated, they can cause considerable congestion in the CCZ or force an
awkward traffic flow.

Secondary inspection areas must also be provided for vehicles in a manner that will not impede
or obstruct the dominant flows of traffic through the port.
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Chapter 7: Enabling legal framework

7.1 Introduction

Border controls involve various functions performed by officers from different government
organisations using the specific authority granted in a State’s national laws. It is necessary for
the officers’ functions and powers to be authorised in law as they potentially entail a limitation
of'the rights of persons. These functions are the expression of the sovereign power and therefore

cannot be privatised.

The OSBP concept envisaged for any PoE requires legal authority beyond that which is
provided by current legislation for two reasons. Firstly, it will entail various officers of one
State performing border controls in terms of its national laws extraterritorially in another State.
Secondly, a legal mandate is required for arrangements to host a State’s border control officers
where they operate in terms of their own national laws within the territory of another State.

This chapter provides an outline of the legislative framework and instruments necessary to
cstablish and maintain OSBPs.

7.2 An OSBP Act

As discussed in the preceding chapters, an OSBP Act is required to put the OSBP concept into
operation. The following headings indicate the possible main elements of an OSBP Act:

1) Objective for the establishment of the OSBP

ii)  Definitions: it is important that all definitions and any statements of purpose are
clear and aligned to policy

iii) Foundational principles: these principles are discussed in Chapter 4 and are non-
negotiable.

iv)  Establishing the OSBP: the geographic area of the OSBP and related zones (CCZ
and EUZ) must be clearly demarcated and stated in the respective OSBP Acts and

bilateral agreement.

v) Competent government authority: for negotiating agreements with one or more
adjoining states. Each State must designate a single national authority to negotiate
an agreement and any subsidiary annexes or memorandums of understanding. The
BMA has been designated as the competent government authority in South Africa.

vi) Extraterritorial application: of the legislation of the parties to the OSBP
agreements. The application must cover both South African officials and officials
of the other party. This is discussed in Chapter 6, which deals with the challenge
extraterritorially may present and suggests an approach to ensure laws comply with

the Constitution.
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Determining jurisdiction: including establishing and delimiting physical and soft
infrastructure of the OSBP. These will have to be carefully specified in the Act or
regulations together with the roles of states, and functions and roles of respective
officials. The models of OSBP discussed in Chapter 4 has an impact on the nature
and extent of extraterritoriality that may have to be specified in the Act.

Applying criminal law in relation to the OSBP: an OSBP is a highly regulated
environment and ensuring adequate enforcement by both parties is fundamental to
its success. A policy framework on applying criminal law is dealt with in Chapter

6.

Schedule of national laws that must be extraterritorially applicable: this is
based on a review of legislation of both countries.

Responsibility and financing for shared facilities: equitable sharing of
responsibility and costs for shared facilities must be clearly stated in the respective
OSBP Acts and bilateral agreement.

Disputes between OSBP partner States: escalation and conflict resolution
procedures must be clearly stated in the respective OSBP Acts and bilateral

agreement.

Provision for emergencies: examples are a natural disaster or terrorist attack, in
which case the security services of one or both countries would have to intervene
and rules and procedures must be clearly stated in the respective OSBP Acts and

bilateral agreement.

Provision for regulations: given the nature of the legislation and the need for long-
term management of agreements and other factors, there will be a need for

regulations.

7.3 Changes to existing legislation

Key functions pertaining to immigration, customs, public health, phytosanitary and
environmental inspections, cross-border public transportation and biosecurity will need to be
assessed in relevant pieces of legislation. Additionally, the laws that impact directly on core
OSBP processes must be reviewed and may be repealed or amended, where necessary, to
provide for executing associated border services extraterritorially:

a.
b.

o

o

BMA Act 2 0f 2020

Immigration Act 13 of 2002
Customs Control Act 31 of 2014
National Health Act 61 of 2003
Agricultural Pests Act 36 of 1983
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Cross Border Road Transport Act 4 of 1998.

This list is not exhaustive. A separate legislative and regulatory audit will need to be done when
drafting the OSBP legislation. Each department will take full responsibility for making
necessary policy and legal changes. Coordination and oversight would be the responsibility of
the BMA as the lead agency for establishing the OSBP.

7.4 The OSBP bilateral agreement

The OSBP bilateral agreement is a legal instrument that is key to ensuring that two states
cooperate and succeed in establishing a sustainable OSBP. A viable agreement will be
comprehensive, well-defined and have a solid policy and legislative foundation. The following
principles should guide the drafting of an OSBP bilateral agreement.

a.

A bilateral OSBP agreement is negotiated and signed by the authorised ministers of two
countries, supported by their respective technical teams. The agreement only comes
into force after ratification by both countries.

South Africa should have an OSBP policy in place to guide OSBP bilateral
negotiations, and legislation in the form of an OSBP Act. The minster of home affairs

would be designated as the lead authority in OSBP negotiations.

An OSBP agreement or its annexes must have a schedule identifying applicable
legislation and the relevant authorities.

The minimum list of border functions to be addressed in the bilateral agreement include:

i) Customs and revenue

i1) Immigration

iii) National security

iv) Border policing

v) Agriculture

vi) Food, animal and plant inspection

vii) Public health

viii)  Biosecurity

ix) Public transport

x) Environment management inspections

xi) Other relevant border functions.

The OSBP bilateral agreement must provide for developing an OSBP procedures manual and
guidelines, and provide for institutional arrangements to manage the OSBP.
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Chapter 8: Governance and institutional arrangements

8.1 Policy principles

Good governance is essential for the sustainability and success of OSBP programmes and
projects. A national OSBP policy must reflect a commitment to good governance as demanded
in the Constitution. This requires an explicit OSBP governance policy and institutionalising
the policy through establishing and maintaining appropriately accountable and resourced

governance structures.
The King IV report sets out the general principles:

“The role of the governing body is to lead the organisation through the discharge of its
responsibilities in relation to strategic direction, policy approval, oversight and
accountability such that the good governance outcomes of an ethical culture, good
performance, effective control and legitimacy with stakeholders are achicved by the

organisation.”

The King IV report and other govcrnance codes increasingly emphasise sustainable
development and good stewardship being recognised as an essential resource. A country invests
in an OSBP with the expectation that it will be maintained for at least 15 — 20 years, which
requires governance processes to be institutionalised at bilateral and national levels.

The overall OSBP institutional arrangements should provide for multilevel governance
modalities that will be formalised across the strategic, operational and tactical levels between
and within the OSBP partner States. Key principles that should inform the multilevel

governance arrangements are:
e Transparency
e  Public participation
e  Accountability
e  Subsidiarity
e  Co-responsibility
¢ Rulcoflaw
e Respect for fundamental human rights
e  Mutual respect for the sovereignty of the partner States

Various governance structures will need to be established at various levels to oversee and
manage functions at the OSBP. This could include:
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i) A ministerial committee that will exercise political oversight

ii) A steering committee that will be supported by relevant tcchnical committees or

working groups

iii) Technical committees / TWGs that will be responsible for executing the work
programme and all technical activities

iv) A joint border operations committee as a local committee based at the border post.

The principle and value of good governance is foundational in the South African Constitution.
The challenge is how to ensure that the importance of governance and governance institutions
is explicitly recognised in bilateral OSBP agreements and other relevant policy and legal
instruments, and to establish and maintain strong governance institutions at a national level in

South Africa.

The OSBP Act should specify the lead authority and lead agency responsible for OSBP

- governance; and in some countries it should also establish a national OSBP oversight structure.
In South Africa, the BMA, with thc support of other relevant organs of State, will be the lcad
agency responsible for managing the OSBP.

8.2 Political commitment

Political commitment is critical to the success of any OSBP. The political considerations are
whether South Africa’s neighbours are as politically committed to making the OSBPs work as
South Africa is. To be successfully implemented, the OSBP framework must involve not only
considerable changes in how border agencies work with each other in one country, but also
complete cooperation between the border agencies of two countries.

The effort required to implement an OSBP does not end at the official opening. Border
improvements are an ongoing process that should continue with an active development plan
led by the lead agency, ministry or department, which in the case of South Africa, is the DHA.
In future, the BMA will assume operational responsibility for PoE infrastructure and
maintenance making the OSBP, and the estate, easier to manage.

8.3 Joint technical working group

A joint TWG, comprising senior technical officials from South Africa and the adjoining
country where an OSBP is to be introduced, must be established.

The TWG will be made up of representatives from all the border agencies operating at the
border. The chair and the host of the TWG meetings and workshops should be rotated between
the two countries and each country, in principle, should meet the cost of participating in the
activities to develop procedures unless agreed otherwise.
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Chapter 9: OSBP implementation framework

9.1 Introduction

In its effort to develop a well-researched and extensively consulted policy document, the DHA
engaged with various stakeholders that have an interest in effectively and efficiently managing
the PoEs. Most entities that operate in the border environment were also consulted through an
interdepartmental OSBP steering committee that was established to oversee the establishment

of the OSBPs.

Technical consultations at a regional level were also undertaken through study tours to the
Chirundu (Zimbabwe and Zambia) and Namanga (Tanzania and Kenya) border posts.
Additional technical binational meetings were held with neighbouring countries (Namibia,
Lesotho, Botswana, Mozambique, Eswatini and Zimbabwe) on redeveloping the six land PoEs
as OSBPs, the OSBP policy and, in particular, the preferred OSBP model. Most of the
neighbouring countries prefer a juxtaposed model.

The minister of home affairs has also consulted with, and met, his counterparts from Botswana,
Lesotho, eSwatini, Zimbabwe and Mozambique. They discussed, inter alia, the project of
redeveloping the six land PoEs as OSBPs and improving border movement operations. All
these countries support the concept of establishing OSBPs between South Africa and their

countries.

9.2 Business case and baseline survey

A full OSBP business case will be prepared to assess the feasibility, benefits, costs, etc. of a
proposed OSBP. This business case will address, inter alia, the rationale, feasibility,
preconditions and cost-benefit analysis of establishing an OSBP, and will also include a
baseline survey. A baseline survey will be carried out for every border that is to be transformed
into an OSBP. The baseline survey will be used to assess the situation prevailing at both borders
that arc to be merged into an OSBP before any activities start. Information that should be
collected includes the traffic using the border posts (both ways), disaggregated as much as
possible (passenger vehicles, small buses, medium buses, long-distance coaches, container
carriers, break-bulk, refrigerated, tankers, etc.), and the average time taken to clear the borders
for each class of vehicle (upper and lower limits). This information will be used to project
traffic flows for thc following 10 — 20 years so that the design for the OSBP is able to

accommodate this traffic.

A baseline will detail the processes followed by all border agencies on both sides of the border
for entry and exit procedures. These processes arc uscd as the basis for mapping the standard
operating procedures to ensure that no processes are omitted. A baseline will detail the
infrastructure that is in place, which will be used to plan the new infrastructure required. The
baseline will also itemise the computerised systems in place and the ICT and telephony
hardware. This information will assist to perform an ICT software and hardware gap analysis.
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9.3 Design the physical facilities as a common integrated facility

Physical facilities will be designed according to the planned procedures to allow for a logical
and smooth movement of vehicles, persons and documents at the border post. The approach to
infrastructure development at borders will be “minimalist” when they are converted from two-
stop borders to OSBPs. This is to encourage the completion of as many of the clearance
processes as possible behind the border and to discourage delays at the border, simply because

the infrastructure is in place and should be used.

South Africa and the adjoining State shall each provide comparable office space and
accommodation for the other, within the facilities located in the host State, and waive all costs
related to the occupation and maintenance of such premises. Both states should offer utilities
on a reciprocal basis to the adjoining State. South Africa and the adjoining State should
harmonise the structures and facilities in the control zones to mirror each other, using
coordinated designs and procuring related construction, maintenance and management
services. In doing so, the states will consult both internal and external public and private sector
stakeholders for input on their requirements in the control zones.

9.4 Institutional arrangements

The appointment of a lead agency is important to the success of OSBP operations. Whereas
South Africa already has a BMA (BMA Act), the neighbouring states with which South Africa
wishes to establish OSBPs will be encouraged to appoint a lead agency to coordinate OSBP
preparatory and post-implementation activities. However, the choice of a lead agency by any
country should be purely based on national considerations.

9.5 Financial implications

In 2015, the DHA obtained approval from the National Treasury to register the project as a
public-private partnership. This has led to the DHA implementing the public-private
partnership project to redevelop six land PoEs as OSBPs. The proposed funding model for the
public-private partnership project will be a 20-year concession entered into with multiple
successful private parties to redevelop and maintain key facilities and infrastructure at the
identified land PoEs. A draft request for proposals tender document is being prepared and will
be submitted to the National Treasury for approval and subsequent issuing to the market. The
funding model for the OSBP will be based on a user-pay principle. The DHA has undertaken
two targeted interactions with commercial users who indicated satisfaction with the principle
of introducing commercial user fees on condition that port processing times would be reduced

with greater efficiencies.
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9.6 Change management

The start of joint border operations at South African PoEs is going to represent a major change
in work habits and conditions for South African and its neighbouring countries’ staff. It will
first imply a new mind-set, with staff working side by side, and sometimes in an integrated
manner. This will also lead to changes in some procedures and streamlined activities, which
will be centred on the objectives rather than the institution. There will be a shift to minimal
intervention when there are no grounds to suspect any fraudulent activity.

The emphasis at the OSBP will be on providing good conditions of control while offering
greater facilitation to both travellers and commercial operations. Methods of work will change,
facilities will need to be improved, and new equipment will be needed. This should be
accompanied by a change management strategy, aimed at both officials and users (including

clearing agents/brokers).

9.7 High-level OSBP implementation plan

The following critical interventions will be undertaken over the short- to medium-term to give
effect to the OSBP implementation plan:

OSBP policy Final OSBP policy approved by March 2022
Cabinet

OSBP legislation OSBP Act finalised & enacted March 2024

OSBEP bilateral Draft OSBP bilateral agreements Work in progress

agreements with affected  to be finalised in consultation with

neighbouring countries South Africa’s 5 neighbouring

countries (Zimbabwe, Botswana,
Mozambique, eSwatini &

Lesotho)
Redevelopment of six Appoint the public-private April 2022 — December
priority land PoEs as partnership service providers 2025

OSBPs ]
Construction commences to

redevelop the Beit Bridge,
Lebombo, Maseru Bridge,
Kopfontein, Oshoek & Ficksburg
PoEs as OSBPs.

Construction completed & the six
priority land PoEs are operational
as OSBPs.

63

This gazette is also available free online at www.gpwonline.co.za




