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The Ongwen Case

On December 6, 2016, the trial began for former Lord’s Resistance Army (LRA) commander, Dominic
Ongwen, for 70 counts of war crimes and crimes against humanity in the International Criminal Court (1ICC)
in The Hague.

The LRA, a Ugandan rebel group led by Joseph Kony, originated in 1987 in northern Uganda among ethnic
Acholi communities. The Acholi suffered serious abuses at the hands of successive governments in the
turbulent 1970s and 1980s, and the campaign against the Ugandan government initially had some
popular backing.

But support waned in the early 1990s as the LRA became increasingly violent against civilians, including
fellow Acholi. The group abducted and killed thousands of civilians in northern Uganda and mutilated
many by cutting off their lips, ears, noses, hands, and feet. Brutality against children was particularly
severe; Ongwen himself was abducted by the LRA. The impact of his abduction on his mental capacity
has become a significant issue at his trial.

The ICCissued an arrest warrant for Ongwen in 2005, although nearly a decade passed before he was in
custody and transferred to the ICC in January 2015. The war crimes and crimes against humanity charges
Ongwen now faces—including murder, torture, enslavement, and pillaging—stem from LRA attacks he is
said to have commanded as an adult against four internally displaced persons (IDP) camps—Pajule
(October 2003), Odek (April 2004), Lukodi (May 2004), and Abok (June 2004)—as well as other crimes
committed in these and other communities. These crimes include the conscription and use of children
under the age of 15 in hostilities; rape, sexual slavery, and forced marriage of abducted women and girls;

and persecution.?

Initially, only people from Lukodi could apply to participate as victims in Ongwen’s trial because
charges in the original arrest warrant were limited in geographic scope. Additional charges were
subsequently brought in respect of Pajule, Odek, and Abok, as well as the other crimes described
above. Following a January 2016 confirmation of charges hearing, on March 23, 2016, 70 charges were

confirmed against Ongwen.

Two teams of lawyers represent, between them, 4,107 victims in the trial. Of these victim participants,
2,605 are represented by two independently retained or “external” counsels, Joseph Akwenyu Manoba
and Francisco Cox, and 1,502 victims are represented by Paolina Massidda, the principal counsel of the

ICC’s Office of Public Counsel for Victims with the assistance of a Ugandan field counsel.

1 See Human Rights Watch, Uprooted and Forgotten: Impunity and Human Rights Abuses in Northern Uganda (New York:
Human Rights Watch, September 2005); Prosecutor v. Ongwen, International Criminal Court (ICC), Case No. ICC-02/04-01/15,
Decision on the confirmation of charges against Dominic Ongwen, March 23, 2016, https://www.legal-tools.org/doc/74fc6e/
(accessed March 8, 2017), paras. 71-104.
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Summary

Itis important that | have a lawyer. It is important because whenever he
comes, we will continue telling him what happened to us... | want our
lawyer to stand for us in the courtroom. If it is possible, Ongwen should be
convicted, and we should have everlasting peace.

—Community member, Abok Sub-County, Uganda, January 21, 2017

Ongwen as the accused has a lawyer, we who suffered should have a
lawyer. It is important for us to also have a lawyer who will stand for us.

—Community member, Bungatira Sub-County, Uganda, January 17, 2017

Victim participation in proceedings before the International Criminal Court (ICC) is a central
innovation in international justice: in addition to potentially being witnesses called by a
party or the court, victims of crimes tried before the ICC may stand before the court as

participants in their own right.

This right of participation is not absolute. But it can nonetheless provide a key bridge
between victims and affected communities and ICC proceedings by helping to ensure that
justice is not only done, but seen to be doneby those impacted by the crimes being
prosecuted by the court. In doing so, it has the potential to enhance the court’s legitimacy

by serving victims meaningfully.

Few victims will participate in person in ICC proceedings; they participate in its trials

through legal representatives.

Victims have a right under court rules to choose a lawyer. That right is not absolute—the
court’s judges, for example, can ask victims to select a “common legal representative”
(CLR) with the help of its Registry and, if they are unable to do so, the judges may ask the
Registry to choose one for them. The Registry also has a general mandate to support
victims in organizing their legal representation. These provisions theoretically give the
court considerable scope to ensure that victims are informed, respected, and enabled in

their choice of legal representation.
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In practice, however, budgetary pressures from ICC member countries and growing
caseloads mean that Chambers have increasingly given weight to cost and efficiency
implications when making decisions about victims’ legal representation. Such
implications are legitimate. But they have meant that Chambers have appeared to treat
victims’ views on their legal representation as a relevant, but not a determinative or

predominant, consideration.

This report takes a closer look at these issues through the lens of the ICC trial of Dominic
Ongwen, a former child soldier-turned commander in the Lord’s Resistance Army (LRA). He
is charged with 70 counts of war crimes and crimes against humanity committed in attacks
on internally displaced persons (IDP) camps in northern Uganda in 2003-2004—Abok,
Lukodi, Odek, and Pajule—as well as sexual and gender-based crimes, persecution, and

recruiting child soldiers.

Two teams of counsel are representing 4,107 victims at trial.

Based on court documents and policies, interviews with Ugandan and international civil
society representatives, journalists, ICC officials, victims participating in Ongwen’s trial,
and members of their leadership and organizing groups in their communities, this report
considers how and why victims made choices about legal representation and the role the

ICC played in facilitating—and at times undermining—those choices.

Drawing on the case, the report makes recommendations for the ICC’s future practice,
designed to point towards a new way for the ICC to approach victims’ legal representation.
This new approach should reflect a shared vision between Chambers and the Registry that

prioritizes support to victims in making their own choices about representation.
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Key Recommendations

To the Presidency and Chambers

Recommend, in the Chambers Practice Manual, the use of a sequential approach to

rule 9o as best practice for addressing victims’ legal representation.

Amend, in close consultation with the Registry, the Chambers Practice Manual to
set out the steps the Chamber and the Registry will take under rule 90, including
the criteria to be used by a Chamber to determine whether it is necessary to move
from victims’ free choice of counsel under rule 9o(1) to victims’ choice of a common
legal representative under 9o(2), and, as a last resort, to a court-appointed

common legal representative under 9o(3).

To Chambers

Consider whether developments in a case require new timelines to be set to

facilitate victim participation and legal representation.

Incorporate budgetary rationales more transparently into the reasoning process
around victims’ legal representation.
Develop an interpretation of rule 9o(s) that is realistic about the role legal aid plays

in enabling choices under rule 9o(1).

To the Chambers and Registry

In tandem with the development of criteria to be set out in the Chambers Practice
Manual, develop a policy to guide the collection of information, including
consultation with victims, to ensure an accurate picture informs the application of

criteria in decision making about victims’ legal representation.
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To the Assembly of States Parties

e Adequately fund outreach and victim participation activities, including the allocation

of dedicated resources to prepare victims to choose legal representatives.

Ensure funding is provided for legal aid, including support for victims’ choices of
legal representatives under rule 9o(1).
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Methodology

This report is based on in-person and telephone interviews and email correspondence with
individuals in Belfast, The Hague, Gulu, Omoro, Oyam, and Pader districts of northern

Uganda, Kampala, and New York City between August 2016 and March 2017.

Human Rights Watch chose these locations because they are relevant to the trial of
Dominic Ongwen before the International Criminal Court (ICC) as places where victims,
interested civil society organizations, or academic experts were present. The ICC is
headquartered in The Hague. In particular, communities near to the former internally
displaced persons camps in Abok, Lukodi, Odek, and Pajule in northern Uganda were
chosen because these are the primary locations in which the crimes alleged against

Ongwen in the ICC case are said to have taken place.
Human Rights Watch conducted telephone and in-person interviews with 81 individuals.

In northern Uganda, interviews were conducted with a total of 40 individuals who told us
they were victims of abuses attributed to Ongwen, involved in victims’ associations or

serving as a link between the ICC’s activities and the community, or victim participants in
the Ongwen trial. Of these, 27 individuals were interviewed individually in locations in or

near to Lukodi, Pajule, and Abok; one group interview was conducted in Odek.

Present at these interviews were one or more Human Rights Watch researchers, an
interpreter as needed, and the interviewee(s). Individual interviews generally lasted for
about an hour, and group interviews lasted about two hours. Some of these interviews
were conducted in the interviewee’s home, and other interviews were conducted in a
central location to which interviewees travelled. In footnote citations, we have referred to
the locations of interviews by the name of the sub-county. In the text, we have often used
Abok, Lukodi, Odek, and Pajule to refer generally to the broader communities which were

displaced into the camps at these locations.
The members of the victims’ associations, who were identified to us primarily through a

local civil society organization, also assisted us in organizing individual interviews, but

were not present during them. Consistent with Human Rights Watch practice, no one was
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paid for interviews, but some individuals were reimbursed costs incurred to travel to meet
with us. Members of victims’ associations who assisted in organizing the interviews were

also paid for their time.

We did not seek to verify the identity of these interviewees as individuals recognized by the
court as victim participants in the Ongwen case. Victim participants in that case have
requested that their identity be kept confidential in court proceedings. Rather, Human Rights
Watch relied on members of victims’ leadership groups or community mobilizers to identify
victim participants and asked those interviewed whether they had applied to participate. Of

the 27 people interviewed individually, 24 indicated they applied to participate.

Given their limited number, our interviews in these communities are not intended to be a
representative sample of victims’ views, or provide an authoritative account of victims’
understanding about their legal representation in the Ongwen trial. The purpose of these
interviews was to give the interviewees an opportunity to explain, in their own words, how
they had chosen a legal representative and whether they, as individuals, felt they had
exercised a genuine choice. Human Rights Watch researchers did not ask interviewees
about the nature of the alleged crimes committed against them as it was not material to
the report and Human Rights Watch sought to avoid the risk of re-traumatization. In some

cases, however, individuals volunteered this information.

We also did not seek to evaluate the quality of legal representation provided by counsel. The
victims Human Rights Watch spoke to volunteered that they were generally happy with their

legal representation. Indeed, some victims did not distinguish between the two teams.

Human Rights Watch also interviewed by telephone orin person several ICC staff members
(often in group settings), representatives of 10 civil society organizations, 2 journalists, and

2 international or transitional justice experts with experience working in northern Uganda.
Almost all the individuals that we interviewed did not wish to be cited by name, including,

in particular, those who were concerned to keep their status as victim participants

confidential. We have used generic terms throughout the report to respect their privacy.
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l. Victims’ Legal Representation Before the ICC

The victim participation framework established by the Rome Statute of the International
Criminal Court (ICC) is a “milestone in international criminal justice” which is “part of a
consistent pattern of evolution of international law... which recognizes victims as actors

and not only passive subjects of the law, and grants them specific rights.”2

At the ICC, victims are permitted to participate in criminal proceedings in their own right,
that is, to make their views and concerns known to the judges on matters that concern
them, rather than be involved simply as witnesses. This right is provided to victims under
Article 68(3) of the Rome Statute.

Aware that “no such allowance [regarding victim participation] was made” at previous
international criminal tribunals, Antonio Cassese, the first president of the International
Criminal Tribunal for the former Yugoslavia, argued that the ICC’s system of victim
participation recognizes that the victims of modern atrocities are “central to the notion of

international criminal justice.”s

The framework of victim participation is key to the ICC’s impact in affected communities,
which, together with victims, are among the chief stakeholders in the court’s work.
Although only a narrow subset of victims in a given situation are likely to be recognized as
victim participants, the ICC is effectively recognizing that the crimes alleged have impacted
the victims when they are permitted to participate in its proceedings, incorporating their

experiences and perspectives into the trial.

Victim participation creates a link between The Hague and the victims and, in doing so,
hopes to make the proceedings more meaningful and relevant to them. It has the potential

to be a significant factorin ensuring that justice is not only done, but seen to be done, by

2 Office of the Prosecutor (OTP), ICC, “Policy Paper on Victims’ Participation,” April 2010, http://www.legal-
tools.org/doc/3c204f/ (accessed July 20, 2017), p. 5.

3 Antonio Cassese, “The Statute of the International Criminal Court: Some Preliminary Reflections,” Furopean Journal of
International Law, vol. 10 (1999) p. 168.

7 HumAN RIGHTS WATCH | AUGUST 2017



the victims. Ideally, contributions by victim participants to the trial, if properly structured,

will also have forensic value.s

“Participation” in this context does not mean that victims have a role equivalent to the
prosecution or the defense. Rather, they participate in a trial by presenting their “views
and concerns” on particular issues at various stages of proceedings. For example, victim
participants may be allowed to make opening and closing statements at the trial, or

provide evidence that assists the court to determine whether the accused is guilty.s

Article 68(3), the Rome Statute provision governing the general right of victim
participation, grants the court’s judges considerable discretion to decide when and how
victims participate to prevent prejudicing the rights of the accused.é Although the ICC’s
responsibility to make participation as meaningful as possible does not displace other
priorities, such as expeditious proceedings and the rights of the accused, it is not a

responsibility that can be ignored without risking the court’s legitimacy.

Participation through Legal Representatives

Victims largely participate in proceedings through their legal representatives. This in turn
means that “[t]he quality of the legal representation victims receive is essential to their

meaningful and effective participation in ICC proceedings.””

4 See, for example, Prosecutorv. Katanga, 1CC, Case No. ICC-01/04-01/07, Summary of Trial Chamber II’s Judgment of 7 March
2014, pursuant to article 74 of the Statute, March 7, 2014, https://www.icc-cpi.int/itemsDocuments/986/14_0259_ENG_
summary_judgment.pdf (accessed July 20, 2017), para. 9; see also, Prosecutorv. Lubanga, ICC, Case No. ICC-01/04-01/06,
Decision of the Appeals Chamber on the Joint Application of Victims a/o001/06 to a/0003/06 and a/0105/06 concerning the
“Directions and Decision of the Appeals Chamber” of 2 February 2007, Separate Opinion of Judge Georghios M. Pikis, June
13, 2007, http://www.legal-tools.org/doc/b3dadg/ (accessed July 20, 2017), para. 15, p. 19; Hon. Christine Van den
Wyngaert, “Victims before International Criminal Courts: Some Views and Concerns of an ICC Trial Judge,” Case Western
Reserve Journal of International Law, vol. 44 (2011), p. 475.

5 William Schabas, 7he /nternational Criminal Court: A Commentary on the Rome Statute (Oxford: Oxford University Press,
2016), p. 1069; see also, for example, Prosecutorv. Katanga and Ngudjolo Chui, 1CC, Case No. 01/04-01/07, Decision on the
Modalities of Victim Participation at Trial, January 22, 2010, https://www.legal-tools.org/doc/8b6eo1/ (accessed July 20,
2017), paras. 65-107.

6 Schabas, The International Criminal Court, p. 1069.

7 Independent Panel of Experts, “Report on Victim Participation at the ICC,” July 2013,
http://www.redress.org/downloads/publications/130711%20panel%2oreport%20FINALfor%2o0dissemination.pdf (accessed
August 1, 2017), para. 12.
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Victims’ legal representatives must have a range of competencies, including the ability to:

o Effectively engage and consult with victims in the field to understand their views
and concerns. A community mobilizer said: “The court is going to win it because we

have told them the truth ... [the lawyers] said what we told them.”8

e Play a dualrole in court by contributing to the proceedings through communicating
the views and concerns of victims, and providing victims with a point of reference
and familiarity in an otherwise unfamiliar environment. As one victim said: “l saw
[Ongwen’s lawyer], | saw [one of the victims’ lawyers], | even saw Ongwen. When |

saw our lawyer, | was very happy.”?

The ICC’s court-wide strategy on victims identifies “effective legal representation” as an
element of ensuring the right of victims to fully exercise their rights of participation.t= ICC
court decisions have repeatedly articulated the need to “ensure that the participation of
victims, through their legal representative, is as meaningful as possible, as opposed to
purely symbolic.”

Several court actors share overlapping responsibilities for achieving this objective
(see chart).

8 Human Rights Watch group interview with CORE Team members, Odek Sub-County, Omoro District, Uganda, January 22, 2017.
9 Human Rights Watch interview with P.L., Abok Sub-County, Oyam District, Uganda, January 21, 2017.

10 Assembly of States Parties (ASP), “Court’s Revised strategy in relation to victims,” ICC-ASP/11/38, November 5, 2012,
https://asp.icc-cpi.int/iccdocs/asp_docs/ASP11/ICC-ASP-11-38-ENG.pdf (accessed May 9, 2017), p. 5.

1 prosecutorv. Ruto and Sang, 1CC Case No. 01/09-01/11, Decision on victims’ representation and participation, October 3,
2012, https://www.legal-tools.org/doc/eo37cc/ (accessed July 20, 2017), para. 59. See also Prosecutorv. Lubanga, ICC,
Case No. 01/04-01/06, Decision on victims’ participation, January 18, 2008, https://www.legal-tools.org/doc/4e503b/
(accessed July 20, 2017), para. 116, 123-125; Prosecutor v. Katanga and Ngudjolo Chui, ICC, Case No. 01/04-01/07, Order on
the organization of common legal representation of victims, July 22, 2009, https://www.legal-tools.org/doc/e6b210/
(accessed July 20, 2017), para. 10; Prosecutorv. Katanga and Ngudjolo Chui, ICC, Case No. 01/04-01/07, Decision on the
Modalities of Victim Participation at Trial, https://www.legal-tools.org/doc/8b6eo1/, para. 57; Prosecutorv. Bemba, ICC,
Case No. 01/05-01/08, Decision on common legal representation of victims for the purpose of trial, October 11, 2010,
https://www.legal-tools.org/doc/5dofa1/ (accessed July 20, 2017), para. 9.
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ICC Registry

Before RéeVision

Relevant Roles

After ReVision
(in situations with field
offices)

Outreach Unit of the
Press Information and

Documentation Section

e Organize informational activities
in communities

e Provide victims with general
information about the court

e Provide victims with specific
information about victim
participation in court proceedings

Victims Participation
and Reparation Section
(VPRS)

e Assist victims to fill out victim
participation and reparation forms

e Provide victims with notice about
decisions that affect their interests

e Assist victims and the court in the
selection and appointment of
counsel

Field Offices*
(*in coordination with the
Outreach Unit and VPRS)

Office of Public Counsel for Victims

e Provide independent support and assistance to victims before they find legal representatives
e Support and assist victims’ legal representatives
e Actas legal representative for victims upon being appointed by the court

WHO WILL STAND ForR Us?
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Organizing Legal Representation

The organization of victims’ legal representation is addressed in the court’s Rule of

Procedure and Evidence 9o.

Rule 90

Legal representatives of victims

1.

2.

A victim shall be free to choose a legal representative.

Where there are a number of victims, the Chamber may, for the purposes of ensuring
the effectiveness of the proceedings, request the victims or particular groups of
victims, if necessary with the assistance of the Registry, to choose a common legal
representative or representatives. In facilitating the coordination of victim
representation, the Registry may provide assistance, /nter alia, by referring the victims
to a list of counsel, maintained by the Registry, or suggesting one or more common
legal representatives.

If the victims are unable to choose a common legal representative or representatives
within a time limit that the Chamber may decide, the Chamber may request the

Registrar to choose one or more common legal representatives.

The Chamber and the Registry shall take all reasonable steps to ensure that in the
selection of common legal representatives, the distinct interests of the victims,
particularly as provided in article 68, paragraph 1, are represented and that any

conflict of interest is avoided.

A victim or group of victims who lack the necessary means to pay fora common legal
representative chosen by the Court may receive assistance from the Registry,

including, as appropriate, financial assistance.

A legal representative of a victim or victims shall have the qualifications set forth in

rule 22, sub-rule 1.

Rule 90(1) establishes a protection for victims’ choice of counsel.

Victims’ choice matters because it can be a way for the victims represented to develop

confidence that the counsel who stands for them before the court will represent their

views, in turn building confidence in the court process itself.

11 HumAN RIGHTS WATCH | AUGUST 2017



One interviewee said:

It’s important to choose a lawyer because he will represent my views on my
behalf. The meeting [between the community and lawyers seeking to act as
the legal representative] helped with the choice. It helped because the
government didn’t interfere with it, and | trusted the lawyer. It was of my

own free will.®2

Another interviewee said:

We decided to choose [the lawyer] because he was close to us... We sat at a
meeting to decide this. So many people were there. Names of lawyers were
brought in a book. We heard [the lawyer] and chose him... | saw the trial on
the screening... Saw [the lawyer] there. | was pleased to see him deliberate

in the court because he is a good man.s

Choice is by no means the only or even the most important aspect of effective
representation. As discussed in Sections Il and IV, the people we spoke to who had
participated in the decisions about counsel did so on a spectrum, with some accepting
choices made by community leaders. Many interviewees spoke to us of the importance
they also attached to seeing their lawyers represent their views during screenings of

court proceedings.

But the ICC needs to take every opportunity it can get to deepen its local impact, including
its legitimacy. The system of victim participation should empower victims in the legal
process, and supporting and understanding victim choices when it comes to who will

stand for them in court can be an important starting point.

However, numerous Chambers have provided that the right to choose a legal counsel in

rule 9o(1) is not absolute. Rather, it is qualified by rule 9o(2) and (3), which describe how

12 Human Rights Watch interview with H.P., Bungatira Sub-County, Gulu District, Lukodi, Uganda, January 17, 2017.
13 Human Rights Watch interview with Q.I., Abok Sub-County, January 21, 2017.
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“common legal representation” (CLR)—the representation of victims collectively by a
lawyer or team of lawyers—should be arranged.

Common legal representation requires victims to join into “de facto compelled group
representation,” subject to any applicable rights of review.®s The CLR framework is “the
primary procedural mechanism for reconciling the conflicting requirements of having fair
and expeditious proceedings, whilst at the same time ensuring meaningful participation
by potentially thousands of victims, all within the bounds of what is practically
possible.” Victims who do not like the CLR appointed by the court may of course opt out
of the case, but this is a “drastic decision that leaves the victim with no alternative

methods of participation.”

Under rule 9o(2), the court may require that CLR be organized where “there are a number

of victims” to “ensure the effectiveness of proceedings.”

Rule 90 sets out two ways of organizing CLR:

1. Underrule 9o(2), the Chamber may “request” that the victims “choose a [CLR]”
with the assistance of the Registry;

2. Underrule 90(3), if “the victims are unable to choose a [CLR] within a time limit that

the Chamber may decide, the Chamber may request the Registrar to choose” a CLR.

While rules 90(2)-(3) qualify the choice of counsel protected in rule 9o(1), both the Rules
and the corresponding court regulations reflect a concern that the appointment of counsel
remains informed by the choice of victims or by their interests.

14T, Markus Funk, Victims' Rights and Advocacy at the International Criminal Court (New York: Oxford University Press, 2010),
p. 116; see also, for example, Prosecutorv. Katanga and Ngudjolo Chui, 1CC, Case No. 01/04-01/07, Order on the organization
of common legal representation of victims, https://www.legal-tools.org/doc/e6b210/, para. 11; Prosecutor v Gbagbo, |CC,
Case No. 02/11-01/11, Decision on Victims’ Participation and Victims’ Common Legal Representation at the Confirmation of
Charges Hearing and in the Related Proceedings, June 4, 2012, https://www.legal-tools.org/doc/ofdd1e/ (accessed July 20,
2017), para. 35.

15 Funk, Victims' Rights and Advocacy at the International Criminal Court, p. 115. See, for example, Prosecutor v. Ruto,
Decision on the “Motion from Victims a/0041/10, a/0045/10, a/oo51/10 and a/oo56/10 requesting the Pre-Trial Chamber to
Reconsider the Appointment of Common Legal Representative Sureta Chana for All Victims,” September 9, 2011,
https://www.legal-tools.org/doc/3c3412/ (accessed July 20, 2017), paras. 14-15.

16 prosecutor v. Katanga and Ngudjolo Chui, 1CC, Case No. ICC-01/04-01/07, Order on the organisation of common legal
representation of victims, https://www.legal-tools.org/doc/eé6b210/, para. 11.

7 Funk, Victims' Rights and Advocacy at the International Criminal Court, p. 115.
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Regulation of the Court 79 sets down the process for the Registry’s choice of CLR under rule
90(3). It provides that the views of victims “should” be considered and allows victims to

request that the Chamber review a decision by the Registrar made under rule 9o(3).

In contrast, a Chamber itself may use Regulation 80 to appoint a victims’ legal
representative where “the interests of justice so require” and “following consultation with
the Registrar and, when appropriate, after hearing from the victim or victims concerned.”
The decision is not reviewable. Regulation 80’s flexibility reflects these differences in
language and that it is part of the Chamber’s suite of “inherent and express powers... to

take all measures necessary if the interests of justice so require.”:

Trends in the Organization of Common Legal Representation

In almost all cases, the ICC has intervened in victims’ legal representation by appointing
lawyers as CLRs.9 As the graphic below illustrates, in so doing, the court has historically
experimented with several different approaches to the organization of CLR under rule 9o(2)
and (3). Despite considerable variation, the Chambers and the Registry have approached

the organization of CLR across the court’s cases in roughly three stages.

1. First, the Chamber will issue an order, setting out the basis for the intervention into
victims’ choice and directing the Registry, in general terms, as to how it should
proceed in its consultations and other interactions with victims. Sometimes, but
not always, the Chamber will direct the Registry to act under rule 9o(2) or (3).

2. Second, the Registry will then engage with victims, with the intention of assisting
them in choosing a CLR under rule 9o(2) or, if rule 9o(3) is invoked, to assist the

Registry in deciding who is an eligible candidate for CLR.

18 prosecutorv. Katanga and Ngudjolo Chui, 1CC, Case No. ICC-01/04-01/07, Order on the organisation of common legal
representation of victims, https://www.legal-tools.org/doc/e6b210/, para. 11. Rule of Procedure and Evidence 16(1)(b)
provides that the Registrar shall be responsible for “assisting [victims] in obtaining legal advice and organizing their legal
representation, and providing their legal representatives with adequate support, assistance and information, including such
facilities as may be necessary for the direct performance of their duty, for the purpose of protecting their rights during all
stages of the proceedings in accordance with rules 89 to 91.”

19 Avocats Sans Frontiéres (ASF) notes two exceptions: in the Al Bashir case, where lawyers are acting pro bono, and the
Comoros situation. See Catherine Denis, ASF, “Victims’ Choice vs. Legal Aid? Time for the ICC to Re-Think Victims’
Participation as a Whole,” May 2016, http://www.asf.be/wp-content/uploads/2016/05/ASF_VictimsParticipationAsAWhole
_20160526_EN.pdf (accessed July 20, 2017), footnote 15.
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3. Third, at the end of the process, the Registry will report to the Chamber on its
activities and, if acting under rule 9o(3), will generally—but not always—

recommend that the Chamber approve a CLR.

Some broad trends may be observed from the court’s practice prior to the Ongwen case.

The most significant trend is the move away from a “sequential approach” to rule 9o(2)
and (3). The “sequential approach,” a term coined by REDRESS, treats sub-rules (2) and (3)
as providing a structured process of decision making that allows victims to attempt to
organize their own CLR before that control is relinquished to the Registry and the Chamber,
should victims be unable to agree.2° The Chamber ordered the Registry to undertake the
sequential approach, with varying degrees of fidelity and victim involvement, in the
Lubanga, Katanga and Ngudjolo Chui, Bemba, and Banda and Jerbo cases. The

organization of legal representation in these cases took place between 2008 and 2011.

However, after this initial batch of cases, the sequential approach to rule go fell out of
fashion. This appears to be because the Registry began to view the degree of consultation
required to assist victims in choosing their own legal representation as a serious burden,

complicated by logistical and security reasons.>

Around the time of the Kenya cases and the Banda and Jerbo case in 2011, the Registry

proposed a new “systematic approach” to organizing CLR with three components:
1. “early action on CLR”
2. “meaningful consultation with victims” and

3. “anopen transparent and objective selection process.”??

20 REDRESS, “Representing Victims Before the ICC: Recommendations on the Legal Representation System,” April 2015,
http://www.redress.org/downloads/publications/1504reprentingvictims.pdf (accessed July 20, 2017), p. 8; Maria
Radziejowska, “Meaningful Victim Participation— But Only if You Can Pay for It?” post to “Beyond The Hague” (blog), June 15,
2016, https://beyondthehague.com/2016/06/15/meaningful-victim-participation-but-only-if-you-can-pay-for-it/ (accessed
July 20, 2017).

21 See, for example, Prosecutorv. Ruto et al., 1ICC, Case No. 01/09-01/11, Legal framework and experience to date on common
legal representation, annex 1 to Proposal for the Common Legal Representation of Victims, August 1, 2011, http://www.legal-
tools.org/doc/4839cd/ (accessed July 20, 2017), para. 4.

22 prosecutorv. Ruto et al., 1CC, Case No. 01/09-01/11, Proposal for the common legal representation of victims, August 1,
2011, https://www.legal-tools.org/doc/1219f2/ (accessed July 20, 2017), para. 3; see also Prosecutorv. Muthaura et al., ICC,
Case No. 01/09-02/11, Proposal for the common legal representation of victims, August 5, 2011, https://www.legal-
tools.org/doc/ae71a6/ (accessed July 20, 2017), para. 3.
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THE ICC’S APPROACH TO VICTIMS’
COMMON LEGAL REPRESENTATION

2008 - 2011
EARLY CASES

Chamber Registry Chamber
invokes > consults accepts
Rule 90 with victims Registry’s
recommendations

2008 Lubanga; 2009 Katanga & Njudjolo Chui

P R ET R I A L * Some victims have their own legal representatives
e Chamber does not make orders about CLR

TR | AI_ ® In Lubanga, Chamber asks Registry to make proposals for CLR
under Rule 90

¢ In Katanga and Ngudjolo Chui, Chamber orders Registry to
assist victims to choose a CLR or to choose a CLR itself if victims
are unable to do so

¢ However, victims do not choose directly

® In Lubanga, victims’ lawyers group themselves and subsequent
victim applicants are assigned to the teams

* In Katanga and Ngudjolo Chui, Registry appoints counsel after
consultation with victims

2008 - 2010 Bemba

* Some victims have their own legal representation prior to
PRETRIAI— organization of CLR

* Chamber orders Registry to organize CLR under Rule
90(2) or 90(3) if victims do not agree, and appoints OPCV to
represent victims who object to being represented by the CLR or
where a conflict of interest exists

Registry consults with victims through their lawyers
and appoints one CLR for all victims not represented up until
that point by OPCV; some victims remain represented by OPCV

TRlAL e Chamber orders CLR to be organized under Rule
90(2) through consultation with legal representatives of victims

Registry presents Chamber with options for
organizing CLR

* Chamber authorizes Registry to appoint separate
CLR to two groups of victims

Victims subsequently accepted to participate are
appointed to these CLR

2011 Mbarushimana

P R ET R IA I_ ¢ Some victim applicants have their own legal representatives
before CLR is organized

® Registry advises Chamber that consultation would be too
difficult given the security situation

* Chamber orders Registry to organize CLR by assigning victims to
lawyers involved in the case

TR|A|_ * Matter does not proceed to trial

2010 - 2012
SYSTEMATIC APPROACH CASES

Chamber Registry Chamber
invokes > uses accepts
Rule 90(2)-(3) systematic Registry’s
approach recommendations

2011 - 2012 Ruto et al.; Muthaura et al.

P R ETR |A|_ * Some victim applicants have their own legal representation
before CLR is organized

e Chamber orders Registry to organize CLR under Rule 90(2)
e Orders are made before victims were accepted to participate

® Registry creates systematic approach under Rule 90(3) to solve
problems with timeframes, security, victims’ understanding

® Victims are consulted about their general preferences for a
lawyer

* Registry recommends counsel based on transparent and
competitive selection process

e Chamber accepts Registry’s recommendations and appoints
counsel

TR'AL ¢ In both cases, Chamber seeks to reorganize CLR to put in place

CLR teams to include an appointed CLR assisted by OPCV

e Chamber directs Registry to recommend CLR to be appointed
under Rule 90 and Regulation 80

® Registry, due to time constraints, does not conduct fresh
consultations but relies on those conducted at pretrial and
proposes counsel based on transparent and competitive
selection process

e Chamber accepts Registry’s recommendations (or in the Ruto
and Sang case, an alternative recommendation) and appoints
counsel to be assisted by OPCV

2010 - 2012 Banda and Jerbo

P R E-I—R IAL * Some victims have their own legal representatives
Chamber does not make orders about CLR

TR | A L * Registry submits a report advising Chamber to order it to
organize CLR

e Chamber orders Registry to organize CLR under Rule 90(2) or
Rule 90(3) if victims do not agree through consultation with
participating victims in presence of their legal representatives

® Registry proposes to organize CLR under the systematic
approach

¢ Due to logistical and timeframe problems, there is no tailored
and specific consultation on CLR

* Registry appoints counsel based on transparent and
competitive selection process

e Chamber confirms Registry’s appointments after two victims
requested review



This chart represents all ICC cases as of August 2017 in which Common Legal Representation (CLR)
was organized at pretrial or trial. Dates provided relate to the period during which the key decisions
about CLR in the case were taken.

2012 - 2013

LATER SYSTEMATIC APPROACH CASES

Chamber
invokes
Rule 90

generally

Registry Chamber
> uses appoints
systematic OPCV
approach

2012 Gbagbo & Blé Goudé

PRETRIAL °

TRIAL

A small number of victim applicants have legal representation,
but had not yet been accepted to participate

Chamber orders Registry to organize CLR under Rule 90
generally, prior to acceptance of victims as participants

Registry proceeds using systematic approach

During consultations, victims express criteria about the
general qualities they wantin a CLR

Registry panel recommends counsel based on a transparent
and competitive selection process

Chamber rejects the recommendation and appoints OPCV
counsel as CLR under Regulation 80 for reasons of efficiency,
while indicating that OPCV counsel should be assisted by a
team member to based in Céte d’Ivoire to provide additional
expertise

Following Blé Goudé’s transfer to the ICC in 2014, victim
participants in the Gbagbo case are admitted into pretrial
proceedings against Blé Goudé, and additional applications
were accepted. Chamber retains OPCV counsel as CLR

Cases joined for trial

Chamber asks Registry to investigate whether victims were
satisfied with OPCV representation

Chamber adopts Registry recommendation that pretrial
arrangement be retained based on consultation with victims

Victim applications continue to be accepted in trial phase after
CLR organized

2013 Ntaganda

PRETRIAL °

TRIAL

Some victim applicants have legal representation, but had not
yet been accepted to participate

Chamber orders Registry to organize CLR under Rule 90
generally
Registry proceeds using systematic approach

During consultations, victims express criteria about the general
qualities they want in a CLR

Registry gives options for organizing CLR but does not
recommend specific counsel

Chamber appoints two teams of OPCV counsel under Regulation
80 for reasons of cost and efficiency, to be supported by
assistants with local expertise

Chamber asks Registry to investigate whether victims were
satisfied with OPCV representation

Chamber accepts Registry recommendation that pretrial
arrangement be retained, based on consultation with victims

Victims’ applications continue to be accepted in trial phase after
CLR organized

2015 - 2016
RECENT CASES

Chamber Registry

does not > does not uses
invoke Rule 90 systematic

process approach

2015 - 2016 Ongwen

PRETRIAL *

TRIAL ’

Some victim applicants have legal representation, but have
not yet been accepted to participate

Registry collects information from victims about their general
preferences for legal representation
Registry suggests the Chamber order CLR under Rule 90

Chamber does not order CLR because it wants to first validate
victims’ appointment of legal representation

Chamber appoints OPCV counsel as CLR using Regulation 80;
as an alternative, victims may choose to stay with their
appointed counsel, but these counsel are not eligible to be
supported through legal aid

Victim applications continue to be accepted in trial phase after
CLR was organized

Victims’ lawyers apply for reorganization of CLR

Chamber denies this request because there appeared to be no
issue with the trial’s efficiency

2016 Al Mahdi

PRETRIAL *
TRIAL ’

There are no victim participants at this stage

Chamber receives notice of victim applicants who appear to
have designated a legal representative.

Directs Registry to report on whether to appoint OPCV or the
legal representative as CLR

Registry does not recommend specific counsel but indicates
the legal representative is eligible

Chamber, citing Rule 90 and Regulation 80, appoints the legal
representative as CLR for all victims admitted to participate



The Registry was concerned that its previous approach, in which CLR was organized
relatively late in the pre-trial process and made use of the existing arrangements made
between victims and counsel was encouraging “fishing,” that is, the solicitation of clients
by counselin order to improve the odds they would eventually be appointed CLR.z

The Registry adopted six criteria to guide its identification of a candidate that could be

proposed to the Chamber under rule 9o(3).2

The adoption of this new systematic approach emphasized the power of the Registry and
the Chamber to oversee CLR, and marked a transition towards using the top-down
approach set out in rule 9o(3) by default. After the systematic approach was introduced by
the Kenya cases, the Chamber has not invoked rule 9o(2) as a specific and primary basis
for organizing CLR. In pretrial proceedings in Gbagbo and Ntaganda, in 2012 and 2013, the
court organized CLR before or at the time that victims were admitted to participate in the
case.? In these cases, the registry consulted victim applicants regarding the qualities they
would want in a lawyer.

As a corollary to the systematic approach, Chambers have increasingly used Regulation 8o
of the Regulations of the Court to appoint members of the court’s Office of Public Counsel
for Victims (OPCV) as CLR. Regulation 80(1), in its present iteration, permits the Chamber
to appoint a legal representative for victims in the interests of justice. Regulation 8o has

been used in this way in the Gbagbo, Ntaganda, and Ongwen cases,¢ as well as during the

23 prosecutorv. Ruto et al., 1CC, Case No. 01/09-01/11, Legal framework and experience to date on common legal
representation, http://www.legal-tools.org/doc/4839cd/, para. 8.

24 The criteria are whether counsel had: established a relationship of trust with victims; demonstrated commitment to
working with vulnerable persons; familiarity and experience with the situation; experience or expertise in international
criminal law litigation; the availability to properly engage with clients and participate in the proceedings; an understanding
of and access to information technology. See Prosecutorv. Ruto et al., ICC, Case No. 01/09-01/11, General criteria for the
selection of common legal representatives under rule 9o(3) of the Rules of Procedure and Evidence, annex 3 to Proposal for
the common legal representation of victims, August 1, 2011, https://www.legal-tools.org/doc/ds5c52b/ (accessed July 20,
2017), paras. 2, 6, 7, 8, 10, 12.

25 prosecutorv. Gbagbo, |CC, Case No. 02/11-01/11, Decision on Victims' Participation and Victims' Common Legal
Representation at the Confirmation of Charges Hearing and in the Related Proceedings, https://www.legal-
tools.org/doc/ofdd1e/, para. 4; Prosecutorv. Ntaganda, |ICC, Case No. 01/04-02/06, Decision Concerning the Organization of
Common Legal Representation of Victims, December 2, 2013, https://www.legal-tools.org/doc/1d23bg/ (accessed July 20,
2017), para. 2.

26 prosecutorv. Gbagbo, ICC, Case No. 02/11-01/11, Decision on Victims' Participation and Victims' Common Legal
Representation at the Confirmation of Charges Hearing and in the Related Proceedings, https://www.legal-
tools.org/doc/ofdd1e/, para. 4; Prosecutorv. Ntaganda, ICC, Case No. 01/04-02/06, Decision Concerning the Organization of
Common Legal Representation of Victims, https://www.legal-tools.org/doc/1d23bg/, para. 24; Prosecutorv. Ongwen, |CC,
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admissibility challenges to the Gaddafi and Al-Senussi cases.?” Before that time, it was
also used to appoint OPCV counsel as assistants to teams of CLRs,28 and, in the context of
cases arising out of the Darfur situation, to appoint an external counsel to represent

unrepresented victims until they obtained legal counsel of their own.29

Consistent with Regulation 80’s more flexible language, the Chamber has typically relied
on the Registry’s reporting of victims’ views when deciding whether to exercise
Regulation 80, but has not treated itself as bound to appoint the candidate the Registry
recommended under rule 9o(3). The Gbagbo Pretrial Chamber’s judge rejected the
recommended candidate,3° and in pretrial proceedings in Ntaganda, the Registry did not
make a recommendation.

Overall then the trend for organizing CLR—apparently driven by efficiency and economy—
has been away from rule 9o(2) and, to some extent, 9o(3), and towards Regulation 8o.

In Gbagbo, for example, the Pretrial Chamber’s judge appointed a member of the OPCV as
CLR under Regulation 80, to be assisted by team member based in Céte d’lvoire and

subject to any further revision at the trial stage, because:

...of the short time remaining until the scheduled date for the confirmation
hearing.... this is the most appropriate and cost-effective system at this

stage as it would ... combine understanding of the local context with

Case No. ICC-02/04-01/15, Decision on contested victims’ applications for participation, legal representation of victims and
their procedural rights, November 27, 2015, https://www.legal-tools.org/doc/95f763/ (accessed July 20, 2017).

27 Prosecutor v. Gaddafi and Al-Senussi, 1CC, Case No. 01/11-01/11, Decision on the Conduct of the Proceedings Following the
“Application on Behalf of the Government of Libya Pursuant to Article 19 of the Statute,” May 4, 2012, https://www.legal-
tools.org/doc/bfc19d/ (accessed July 20, 2017), para. 13.

28 5ee, for example, Prosecutor v. Bemba, ICC, Case No. 01/05-01/08, Decision on common legal representation of victims
for the purpose of trial, https://www.legal-tools.org/doc/5dofa1/, paras. 29-30.

29 See Prosecutorv. Abu Garda, 1CC, Case No. 02/05-02/09, Decision on Applications a/0655/09, a/0656/09, a/0736/09 to
ajo747/09, and a/o750/09 to a/o755/09 for Participation in the Proceedings at the Pre-Trial Stage of the Case, March 19,
2010, https://www.legal-tools.org/doc/17b796/ (accessed July 20, 2017), para. 33; Prosecutorv. Banda and Jerbo, ICC, Case
No. 02/05-03/09, Decision on Victims’ Participation at the Hearing on the Confirmation of Charges, October 29, 2010,
https://www.legal-tools.org/doc/fbf657/ (accessed July 20, 2017), para. 57.

39 prosecutorv. Gbagbo, ICC, Case No. 02/11-01/11, Decision on Victims' Participation and Victims' Common Legal
Representation at the Confirmation of Charges Hearing and in the Related Proceedings, https://www.legal-
tools.org/doc/ofdd1e/, paras. 41-44.
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experience and expertise of proceedings before the Court, without causing

undue delay in the case at hand.3t

Similarly, in Ntaganda, the Pretrial Chamber’s judge appointed the OPCV as CLR under
Regulation 8o because it was expected that the victims would rely on the ICC for legal aid
(see below). The Chamber’s judge considered the decision justified considering the
OPCV’s experience in the Congo and the limited scope of the confirmation of charges
hearing.32 This decision to appoint the OPCV overrode the powers of attorney submitted by
some applicants in favor of six different lawyers, which the Chamber’s judge considered to
be too financially onerous. At trial in both cases, the Chambers confirmed that victims

were satisfied with their legal representation and retained the pretrial CLR arrangement.33

Use of Regulation 8o to appoint OPCV as common legal representative is the instrument

the court has used for reasons of cost and efficiency.

Legal Aid and Legal Representation

Most victims cannot afford to retain their own lawyers, and need legal aid, which the ICC’s

budget, funded and approved by member countries, sets aside for victims’ counsel.

As discussed below, a key issue in Ongwenis whether rule 9o(s) restricts the court’s legal

aid to counsel “chosen by the court” as the common legal representative:

A victim or group of victims who lack the necessary means to pay fora
common legal representative chosen by the Court may receive assistance

from the Registry, including, as appropriate, financial assistance.

31 |bid., paras. 42, 45.

32 prosecutorv. Ntaganda, |ICC, Case No. 01/04-02/06, Decision Concerning the Organisation of Common Legal
Representation of Victims, https://www.legal-tools.org/doc/1d23bg/, paras. 24-25.

33 |bid., para. 24. After the Gbagbo case was joined with Blé Goudé on March 11, 2015, the Trial Chamber ordered that the
OPCV counsel remain the CLR for victims in both cases after the Registry reported that 91 percent of the victims wished to
continue with the arrangements. See Prosecutorv. Gbagbo and Blé Goudé, ICC, Case No. 02/11-01/15, Directions on the
conduct of the proceedings, September 3, 2015, https://www.legal-tools.org/doc/c28cd2/ (accessed July 20, 2017), paras.
69-70. Similarly, in Ntaganda, the Trial Chamber, by a majority, ordered that OPCV counsel remain CLR after the Registry
reported that “a majority of the victims consulted expressed the wish to retain the current LRVs.” Prosecutor v. Ntaganda,
ICC, Case No. 01/04-02/06, Second decision on victims' participation in trial proceedings, June 16, 2015, https://www.legal-
tools.org/doc/c7eaao/ (accessed August 18, 2017), paras. 30-31.
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This is not a new idea; Chambers have occasionally raised this interpretation of rule g9o(s).34
Nonetheless, historically “[i]n practice, the legal representatives of victims [have been]
without exception paid for by the Court.”3s Victims who chose their own counsel under rule
90(1) in the Lubanga, Katanga, Abu Garda, Banda and Jerbo, and Mbarushimana cases

received legal aid,3¢ although CLR was eventually organized in all but the Abu Garda case.

The issue of who is eligible for legal aid has become more significant as budgetary
pressure on the court has mounted. A group of ICC states parties, including some of the
ICC’s largest contributors, have pushed for a “zero nominal growth” court budget that

would not even increase to adjust for inflation.37

Reductions in legal aid have often been a target. State parties have considered whether
appointing OPCV members could be a more cost-effective alternative to the appointment
of what are referred to as external counsel.38 States parties have also pressed the court to
increase the efficiency of proceedings, a concern often raised in tandem with concerns

about cost.39

A proposal within the context of the ReVision, a framework for reorganizing the Registry

directed at “two essential criteria: cost-effectiveness and fairness,” would have abolished

34 1n Bemba, for example, the Trial Chamber observed that “pursuant to rule 9o(s) of the Rules, in cases where victims do not
have the means to remunerate them, common legal representatives are chosen by the Court, as opposed to by the victims
themselves.” See Prosecutorv. Bemba, ICC, Case No. 01/05-01/08, 01/05-01/08, Decision on common legal representation
of victims for the purpose of trial, https://www.legal-tools.org/doc/5dofa1/, para. 16.

35 William A. Schabas, An Introduction to the International Criminal Court (Cambridge: Cambridge University Press, 2017), p.
344. The exceptions are the Al Bashir and Comoros cases.

36 Maria Radziejowska, “Meaningful Victim Participation—But Only if You Can Pay or It?” post to “Beyond The Hague” (blog),
https://beyondthehague.com/2016/06/15/meaningful-victim-participation-but-only-if-you-can-pay-for-it/.

37 See, for example, Coalition for the ICC (CICC), “Victims to lose out with states’ double-standard on ICC budget,” November
21, 2016, http://www.coalitionfortheicc.org/news/20161121/victims-lose-out-states-doublestandard-icc-budget (accessed
July 20, 2017).

38 See ASP, “Report of the Bureau on legal aid,” ASP/ICC/11/2, October 23, 2012, https://asp.icc-
cpi.int/iccdocs/asp_docs/ASP11/ICC-ASP-11-2-ENG.pdf (accessed July 25, 2017), paras. 16-18, 22; see also CICC Legal
Representation Team, “Comments and Recommendations to the Eleventh Session of the Assembly of States Parties,
November 14-22, 2012,” November 8, 2012, http://iccnow.org/documents/CICC_Legal_Representation_Team_Paper_-
_ASP_11.pdf (accessed July 20, 2017), p. 4 (noting with concern “that throughout 2012 [discussion of] the role of the OPCV in
victims’ representation has been driven primarily by cost considerations.”).

39 See, for example, ASP, “Mandates of the Assembly of States Parties for the intersessional period,” annex | to
“Strengthening the International Criminal Court and the Assembly of States Parties,” Res. ICC-ASP/14/20, November 26,
2015, https://asp.icc-cpi.int/iccdocs/asp_docs/Resolutions/ASP14/1CC-ASP-14-Res4-ENG.pdf#page=15 (accessed July 20,
2017) paras. 6-8.
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the Victims Participation and Reparations Section (VPRS) and OPCV and combined their
functions into a “victims’ office,” including an internal pool of lawyers from which victims’
counsel would be appointed, with the possibility to add an “ad Aoc ‘external’ counsel” for
each case.4° The International Federation of Human Rights has observed this approach
derived from that of the Pretrial Chambers in Gbagbo and Blé Goudé and Ntaganda.+

The ReVision proposal for a victim’s office, later revised to mandate external counsel as
lead counsel, supported by an in-house pool of lawyers,42 would require the judges to

amend the court’s regulations and has not been implemented.

It triggered a long-standing debate about the role of OPCV versus that of external counsel
in the representation of victims. Some civil society organizations with a mandate to
monitor ICC performance, including Human Rights Watch as a member of the Coalition for
the International Criminal Court team on legal representation, have said there are
advantages to having external counsel involved in representing victims, including ensuring
that victims’ legal representation is perceived as fully independent from the court.s3 This
debate is not the subject of this report. It is clear, however, that budgetary constraints add

pressure to court decisions regarding the organization of victims’ legal representation.

40 Registry ReVision Project, ICC, “Basic Outline of Proposals to Establish Defence and Victims Offices (Draft),”
http://www.uianet.org/sites/default/files/Registry_ReVision_BasicOutline_Defence_Victims_Offices_o.pdf (accessed July
24, 2017), p. 5; Registry, ICC, “Comprehensive Report on the Reorganization of the Registry of the International Criminal
Court,” August 2016, https://www.icc-cpi.int/itemsDocuments/ICC-Registrv-CR.pdf (accessed Julv 20, 2017). ix.

41 |nternational Federation of Human Rights (Fédération internationale des ligues des droits de ’Homme, FIDH), “Comments
on the ICC Registrar’s ReVision proposals in relation to victims,” November 18, 2014,
https://www.fidh.org/IMG/pdf/fidh_comments_on_revision_final_revos51214-1.pdf (accessed July 20, 2017), p. 4.

42 See CICC Legal Representation Team, “Comments and Recommendations on the Proposed Victims Office in the context of
the Registry ReVision,” April 3, 2015, p. 1, annex to ASF, “ASF Position Paper: Registry ReVision—Basic Outline Proposals to
Establish Defence and Victims Offices,” April 22, 2015, http://www.asf.be/wp-content/uploads/2016/06/
ASF_l)_PositionPaperReVision_20150422.pdf (accessed July 24, 2017).

43 CICC Legal Representation Team, “Comments and Recommendations to the Eleventh Session of the Assembly of States
Parties, November 14-22, 2012,” http://iccnow.org/documents/CICC_Legal_Representation_Team_Paper_-_ASP_11.pdf, pp. 4-5.
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Il. Informing Victims’ Choices

In the Ongwen case, the Pretrial Chamber’s judge did not implement a rule 9o(2) or (3)
process. Instead, motivated by several factors (see below), several victims signed powers
of attorney with two counsel ahead of the January 2016 confirmation of charges hearing in

the case, outside any court-organized process for choosing legal representation.

Court Activities in Lukodi

Although the ICC had sought Ongwen in relation to the attack on Lukodi since 2005, he
was not in custody until he defected from the LRA, ending up in the hands of US and
Ugandan forces in Central African Republic on January 6, 2015.44 He was ultimately
delivered to the ICC.

This was not the beginning of the court’s work in northern Uganda, however. The Registry
gradually began conducting activities in northern Uganda over time, after the ICC’s Office
of the Prosecutor (OTP) opened investigations in 2004. These activities included
“outreach” activities, designed to improve the affected communities’ understanding and
awareness of the ICC’s work and the role of victims in the court’s processes. As part of its
outreach, the Registry conducted workshops with civil society organizations, the legal
profession, and community leadership groups; participated in radio and television
programming;4 and, since 2007, engaged with victims across northern Uganda, including

through community outreach in Lukodi.4

During this period, the VPRS began to accept applications for victims who wished to
participate in the ICC’s investigations and activities in the northern Uganda situation as a

whole, in addition to the case opened in 2005 against Joseph Kony, Ongwen, and three other

44 “Questions and Answers on the LRA Commander Dominic Ongwen and the ICC,” Human Rights Watch question-and-
answer document, December 5, 2016, https://www.hrw.org/news/2016/12/05/questions-and-answers-lra-commander-
dominic-ongwen-and-icc.

45 ASP, “Strategic Plan for Outreach of the International Criminal Court,” ICC-ASP/5/12, September 29, 2006,
https://www.icc-cpi.int/NR/rdonlyres/FB4C75CF-FD15-4B06-B1E3-E22618FB404C/185051/ICCASP512_English1.pdf
(accessed July 20, 2017), paras. 105-119.

46 Qutreach Unit, Public Information and Documentation Section, Registry, ICC, “Outreach Report 2010,” 2010,
https://www.icc-cpi.int/iccdocs/pids/publications/our2010eng.pdf (accessed July 20, 2017), pp. 9-10.
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senior LRA commanders. However, very few of these applicants were ultimately involved in

the charges against Ongwen, and even fewer were from Lukodi, Pajule, Abok or Odek.47

Over time, the ICC and victims in Uganda engaged less and less. According to the Registry,
this was because there had been no arrests or developments in the situation, and victims
saw few prospects for reparations.4® Lack of progress led the Registry to scale down its

outreach activities.ss

The situation changed when Ongwen was arrested, and his arrest warrant was unredacted
in January 2015. The unsealed arrest warrant made clear that the charges focused entirely
on Lukodi. Given the court’s caselaw, this meant only victims from Lukodi were eligible to

be recognized as victim participants.

At the direction of the Pretrial Chamber’s judge in March 2015, the Registry began to
intensify its work, both through general outreach and facilitating the application process
for potential victim participants.s° As a matter of general practice, the Registry discovers
whether a person is eligible to participate in the case by reviewing the information they

provide in “victim application forms” collected by the VPRS.

This initial collection of victim application forms in June 2015 marked a “first phase” of
victim applications. During this first phase, the ICC was focused on the victims in Lukodi
and, unlike the second and third phases discussed in Section IV, there were not yet two

teams of lawyers involved in the case.

47 Lino Owor Ogora, “Thousands of Victims in Uganda Express Willingness to Participate in the Ongwen Case,” /nternational
Justice Monitor, September 5, 2016, https://www.ijmonitor.org/2016/09/thousands-of-victims-in-uganda-express-
willingness-to-participate-in-the-ongwen-case/. The ICC has now changed its approach to situation victims, and tends not to
solicit victims to apply in the situation. See Human Rights Watch, “Making Justice Count: Lessons from the ICC’s Work in Cote
d’lvoire,” August 2015, https://www.hrw.org/sites/default/files/report_pdf/cdio815_g4up.pdf, pp. 67-76.

48 Qutreach Unit, Public Information and Documentation Section, Registry, ICC, “Outreach Report 2010,” https://www.icc-
cpi.int/iccdocs/pids/publications/our2010eng.pdf, p. 10.

49 Registry, ICC, “Public Information and Outreach: Engaging with Communities; Report of activities in the situation related
countries, Period: From January 2011 — October 2014,” http://iccforum.com/media/background/outreach/2014-11-
17_Public_Information_and_Outreach-Engaging_with_Communities-Advance_Copy.pdf (accessed July 24, 2017), p. 20.

30 prosecutorv. Ongwen, 1CC, Case No. ICC-02/04-01/15, Decision Establishing Principles on the Victims’ Application
Process, March 4, 2015, https://www.legal-tools.org/doc/5037fb/ (accessed July 20, 2017), p. 18.
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Role of the CORE Team

In conducting outreach and collecting victim application forms in Lukodi, the ICC benefited
from the existence of a community leadership structure, known as the Community

Reconciliation (CORE) Team. The structure was organized in 2010, when a local civil society
organization, the Justice and Reconciliation Project (JRP), began to discuss with the people

of Lukodi the idea of “community-led documentation” of the LRA attack.

During these discussions, some community leaders proposed that they meet regularly to
facilitate discussions about bringing the community together, organizing to lobby for
compensation for the attack, and building a memorial to the victims of the attack, leading
to the creation of the CORE Team.5t

The Lukodi CORE Team has existed in its present form since 2012. The JRP had been
engaging with about 10 local community leaders, who identified others who might be
interested in working on victims’ issues. A group of 25 was eventually presented to a
community gathering in Lukodi, who were asked whether they accepted the group as their
CORE Team.52

Once Ongwen was brought before the ICC in January 2015, civil society organizations
introduced ICC staff to the CORE Team.53 With the assistance of the CORE Team, outreach
staff adopted a strategy of travelling parish by parish in Lukodi, going to individual villages
and at times individual homes, and engaging with community members about the ICC’s work
and the potential for victims to participate.s: At these meetings, outreach staff would provide
information about the court and answer questions. They provided general context about, for
example, the referral of the Uganda situation to the ICC, the nature of an ICC trial, and the

specifics of the Ongwen case before explaining victim participation and representation.ss

The outreach staff’s messaging on victim participation and representation explained the

distinct role that victims played in the trial, distinguishing them from witnesses and

5! Human Rights Watch group interview with CORE Team members, Bungatira Sub-County, Uganda, January 16, 2017; Human
Rights Watch interview with civil society organization (CSO) representative, Gulu, January 20, 2017.

52 |bid.

53 Human Rights Watch interview with CSO representative, January 20, 2017.
54 Human Rights Watch interview with ICC staff, Gulu, January 19, 2017.

55 |bid.
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explaining that victim participation was different to the concept of reparations. The victim
participation application form and the role of VPRS was explained. Outreach staff also
explained the purpose of legal representation to victims, that they could not all go to The
Hague, and why it was important to have legal representation. The purpose of this
messaging was to lay the groundwork for the VPRS, with whose staff these messages were

developed and coordinated. Outreach staff broadcast the same messages over the radio.s®

The VPRS began to collect victim participation application forms from victims in Lukodi in
July 2015, recruiting and training local university students to act as translators and assist
victims to fill in the forms.57 The VPRS also organized meetings with victim applicants in
Lukodi to help them fill out applications and answer questions about the forms.s8 The
VPRS consulted applicants on their preferences for legal representation, namely whether
one lawyer could represent all victims participating in the case and what qualities they

wanted in a lawyer.59

As it had for the outreach team, the CORE Team assisted the VPRS by acting as a
“bridge.”¢ For example, the CORE Team would organize meetings at different villages at
which the students would assist victims to fill in victim application forms and would

communicate information to the victims on behalf of the VPRS.é:

The Registry’s strategy of engaging with the local leadership on the ground and using it to
access villages in Lukodi appears to have been successful. In contrast to a previous study
about the level of knowledge of the court in northern Uganda among victim participants,
conducted between July 2013 and February 2014,%2 people interviewed in Lukodi in January
2017 for this report had an overall good level of knowledge about the ICC’s work and the

Ongwen case.

56 |bid.

57 Prosecutorv. Ongwen, ICC, Case No. ICC-02/04-01/15, First Report on Applications to Participate in the Proceedings,
September 18, 2015, https://www.legal-tools.org/doc/3343a5/ (accessed July 24, 2017), paras. 4-5.

58 |bid., para. 5.

59 Ibid, para. 21.

60 Human Rights Watch group interview with CORE Team members, January 16, 2017.

61 |bid.

62 Human Rights Center, UC Berkeley School of Law, “The Victims’ Court? A Study of 622 Victim Participants at the
International Criminal Court,” 2015, https://www.law.berkeley.edu/wp-content/uploads/2015/04/
VP_report_2015_final_full2.pdf (accessed July 20, 2017), pp. 33, 59.
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Registry staff worked exceptionally hard to communicate with communities in northern
Uganda with limited resources and within the brief time frame set by the Pretrial Chamber—
roughly nine months from the date the Registry was tasked with initiating activities. One civil

society representative described the process as a form of “crisis management.”é3

Concerns in Lukodi

As the ICC began to roll out its activities in Lukodi, information began to filter into the
community about the progress of Ongwen’s pretrial case, raising anxieties. A CORE Team
member told Human Rights Watch that the team had heard that “the defense lawyer was
saying to the judges that Ongwen should be released. We thought that the defense would

get Ongwen released, and the struggle would become meaningless.”é4

The CORE Team also did not want to risk material facts being left out by the prosecution,
and, moreover, felt the judges would not fully appreciate the seriousness of the attack
unless victims themselves explained what happened. The CORE Team members Human
Rights Watch spoke to felt that being denied the opportunity to [put victims’ views before
the court] would “affect how victims feel about the court.”és They were equally concerned
to respond to the views of some of the religious and cultural leadership in the Acholi sub-
region, who had argued that Ongwen should receive amnesty, like thousands of other LRA

fighters, and be released because he had been abducted as a child.¢¢

The CORE Team members told Human Rights Watch that this anxiety was exacerbated
because they effectively felt disconnected from the process in The Hague due to a lack of
engagement with a legal representative: “Ongwen was assigned a lawyer automatically” and

that “[flrom January... OCPV was there, but there was no information reaching the victims.”é7

This raises another driver of the leadership’s anxiety: it was unclear to them who was

acting for, and responsible to, victims at this early stage. OPCV counsel had been

63 Human Rights Watch telephone interview with CSO representative, Kampala, January 23, 2017.

64 Human Rights Watch group interview with CORE Team members, January 16, 2017.

65 |bid.

66 |bid.

67 Ibid.; see also Human Rights Watch interview with CORE Team member, Bungatira Sub-County, January 17, 2017.
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appointed to represent certain situation victims since around February 15, 2008, as well as
some case victims of the Kony case,®® and in March 2012 was appointed as the “legal
representative of all victims and victim applicants” in Uganda, “irrespective and outside of

the context of any case which has arisen or may arise from that situation.”éo

Technically, the people in Lukodi who had not yet applied to participate in the situation or
the case would not have been “victim participants” or “victim applicants” and so would
not have fallen within the scope of the OPCV’s responsibilities. In any event, before the
case got off the ground in early 2015, the OPCV indicated that “in the absence of judicial
activities, [its] presence in Uganda was not warranted and resources requested to
undertake missions to meet with victims were systematically cut from the Office’s budget.
Victims have been made aware of this situation several times via intermediaries and via

the VPRS, which benefits from a continuous field presence in the country.”7°
A CORE Team member spoke about the situation in the following terms:
When the government took the case to the ICC, a lawyer was assigned as

victims’ lawyer. We were told about that. Paolina was her name. [This was]

in 2008. This was new information. We learned that we had been assigned

68 Sjtuation in Uganda, I1CC, Case No. 02/04, Decision on legal representation of victims a/oo90/06, a/0098/06, a/0o101/06
a/o112/06, a/0118/06, a/0119/06 and a/0122/06, February 15, 2008, https://www.legal-tools.org/doc/4bgbs1/ (accessed
July 20, 2017). The OPCV was appointed the legal representative of “all the applicants granted the status of victim in the
context of the Situation” in November 17, 2008. See Situation in Uganda, ICC, Case No. 02/04, Decision on victims'
applications for participation a/0066/06, a/oo67/06, a/o069/06, a/oo7o/06, a/oo83/06, a/o088/06, a/0091/06,
a/0092/06, a/0102/06, a/o114/06, a/o115/06, a/0125/06 and a/0126/06, November 17, 2008, https://www.legal-
tools.org/doc/de4bbg/ (accessed July 20, 2017), para. 52. Even before 2008, however, the OPCV provided support and
assistance to victims of the situation, consistent with its mandate. See, for example, Prosecutorv. Kony et al., ICC, Case No.
02/04-01/05-134, Decision on Legal Representation, Appointment of Counsel for the Defense, Protective Measures and Time-
Limit for Submission of Observations on Applications for Participation a/o010/06, a/0064/06 to a/oo70/06, a/0081/06 to
a/o104/06 and a/o111/06 to a/o27/06, February 1, 2007, https://www.legal-tools.org/doc/03e64f/ (accessed July 20,
2017); Situation in Uganda, 1CC, Case No. ICC-02/04, Decision on Victims' Applications for Participation a/oo10/06,
a/0064/06 to a/oo70/06, a/0081/06 to a/0104/06 and a/o111/06 to a/o127/06 (Public Redacted Version), August 10,
2007, https://www.legal-tools.org/doc/8f9181/ (accessed July 20, 2017), para. 164.

69 Sjtuation in Uganda, ICC, Case No. ICC-02/04, Decision on Victim’s Participation in Proceedings Related to the Situation in
Uganda, March 9, 2012, https://www.legal-tools.org/doc/26b39a/ (accessed July 20, 2017), pp. 3, 20.

7° prosecutor v. Ongwen, 1CC, Case No. ICC-02/04-01/15, Request for leave to file a Response to the “Application by the
Uganda Victims Foundation to Submit Amicus Curie Observations pursuant to Rule 103 of the Rules of Procedure and
Evidence,” March 27, 2015, http://www.legal-tools.org/doc/fé6fsae/ (accessed July 24, 2017), para. 10.
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a lawyer. But the lawyers were not seen here. She said she couldn’t do

anything, because the work had not yet started.”

Another member of the CORE Team told Human Rights Watch:

| wanted a lawyer who would come and get info from us to take it to the ICC
for us, and always be in contact with us, someone who...would be
hardworking for us... Paolina wasn’t coming and the court was doing things.
We had our own thought, about who we thought would represent us well.

We were worried that we couldn’t participate without the lawyer.72

The lack of a present and attentive representative in northern Uganda created unease. It
appeared to the leadership that the case was proceeding but there was no lawyer in court
representing the interests of all the victims. And while the ICC’s activities to support victim
participation process commenced relatively quickly after Ongwen’s transfer, by January
2015, communities in northern Uganda had been waiting for almost 10 years for

proceedings to open before the ICC.

The Uganda Victims Foundation (UVF) questioned the OPCV’s role in an amicus brief it
wanted to submit in March 2015.73 The UVF alleged in its application—rejected as
premature—that over the 10-year life span of the case, the OPCV had given victims “very
little communication,” and it was “duty bound to explain to the victims of the case why the
proceedings had not commenced, any obstacles in the apprehension and prosecution of
the suspects in the case; as well as answer any questions that the victims had regarding

their status as well as the possibility of reparations.”74

71 Human Rights Watch group interview with CORE Team members, January 16, 2017.

72 Human Rights Watch interview with CORE Team member, January 17, 2017.

73 prosecutorv. Ongwen, ICC, Case No. ICC-02/04-01/15, Application by the Uganda Victims Foundation to Submit Amicus
Curie [sic] Observations pursuant to Rule 103 of the Rules of Procedure and Evidence, March 19, 2015, https://www.legal-
tools.org/en/doc/bs9asf/ (accessed July 20, 2017), para. 11.

74 Ibid. The UVF application was rejected as premature because at the time it was made, there were no victims participating
in the case and as such their participatory rights had not been considered at that stage of the proceedings. See Prosecutor v.
Ongwen, ICC, Case No. 02/04-01/15, Decision on an application by the Uganda Victims Foundation to submit amicus curiae
observations, April 15, 2015, http://www.legal-tools.org/doc/b38fcf/ (accessed July 20, 2017), para. 2.
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Search for a Lawyer

Concerned about lack of representation and the possibility of Ongwen’s release, the CORE
Team began to search for a lawyer while victims filled out application forms between June

and October 2015.

The ICC had explained to the victims at village meetings that they had a right to choose a
lawyer.7s Additionally, while filling out the application forms, some victim applicants had

realized the court was asking them about a lawyer.7¢

According to the members of the CORE Team with whom Human Rights Watch spoke, once
the CORE Team realized victims could choose their own lawyer, they wanted to move
ahead as they were worried that the situation was getting “out of hand,” and that Ongwen
would be released and would destroy evidence or harm victims.77 One interviewee said the
leadership had expressed its anxieties to victims and had been told that “[the ICC] will give

us lawyers but ... would appoint the lawyer unless we chose. It was best if we chose.”78

The CORE Team began telling the VPRS that the Lukodi victims wanted to choose their own
lawyer. In response, VPRS staff started to provide the CORE Team with names of Ugandan
lawyers, including those on a “list of counsel” the ICC retains. The VPRS also reached out to
international civil society organizations to broaden the list of counsel who could potentially
represent the victims in Lukodi, and requested Ugandan civil society organizations,

including UVF, come and speak to the community about legal representation.”

75 Human Rights Watch interview with CORE Team member, Bungatira Sub-Country, January 17, 2017; see also Human Rights
Watch interview with ICC staff, January 19, 2017; Human Rights Watch group telephone interview with ICC staff, The Hague
Staff, March 27, 2017.

76 Human Rights Watch group interview with S.D. and Z.Y., Bungatira Sub-County, January 17, 2017. The idea that victims
learned about the need to choose a lawyer when they filled out the victim application forms is consistent with at least two
other interviews Human Rights Watch did with victims in Lukodi. Human Rights Watch separate interviews with T.C. and W.D.,
Bungatira Sub-County, January 17, 2017. Two other interviewees told us that they had learned about the need for a lawyer
before they filled in the application. Human Rights Watch separate interviews with K.Y. and a CORE Team member, Bungatira
Sub-County, January 17, 2017.

77 Human Rights Watch group interview with CORE Team members, January 16, 2017.

78 Human Rights Watch interview with T.C., January 17, 2017.

79 Human Rights Watch group telephone interview with ICC staff, March 27, 2017.
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The VPRS gave victims information about their rights under rule 9o; how rule 9o had been
applied in previous cases; and the fact that legal aid might not be available to assist all
victims in obtaining legal representation. These were the only actions VPRS could take

without orders from the Chamber to the Registry to proceed with organizing CLR.8e

Lawyers had also begun coming to Lukodi and speaking with the CORE Team, saying they
wanted to represent the victims.82 Once the decision was made to find a lawyer, the CORE
Team began to meet with victims in the communities and facilitated meetings between
lawyers and the communities. Joseph Akwenyu Manoba had initially met with and presented
his credentials to the Lukodi leadership and “some victims” in September 2015 after being
invited to do so by one of the CORE Team.82 His reputation preceded him; the Lukodi CORE
Team were aware of UVF and were reportedly impressed by his relationship with them.
Furthermore, the CORE Team members who spoke to Human Rights Watch were convinced
that the association with UVF revealed “he had the heart” to advocate on behalf of the
victims.83The CORE Team told us that the external counsel had requested permission from

them to approach groups of victims to explain his intentions and provide information.8

The external counsel ultimately organized three missions to meet with victims in Lukodi. At
these meetings, they had “interacted” with victims about “the role of a legal
representative; the right of a victim to choose counsel of their choice; the nature of victim
participation in proceedings at the Court etc.”85s Counsel reported that 858 victims had
given them powers of attorney and 450 victims had selected them “through means of

direct nomination in the course of completion of the participation form.”3s

80 Ibid.
81 Human Rights Watch group interview with CORE Team members, January 16, 2017.

82 prosecutorv. Ongwen, ICC, Case No. ICC-02/04-01/15, Registry’s Report on the Implementation of Decision ICC-02/04-
01/15-331, November 23, 2015, https://www.legal-tools.org/doc/298d10/ (accessed July 20, 2017), para 10.

83 Human Rights Watch group interview with CORE Team members, January 16, 2017.

84 1bid.

85 prosecutorv. Ongwen, ICC, Case No. ICC-02/04-01/15, Application by the Legal Representatives for Leave to Submit
Amicus Curie Observations pursuant to Rule 103 of the Rules of Procedure and Evidence, November 3, 2015,
https://www.legal-tools.org/doc/ob8344/ (accessed July 20, 2017), paras. 3-4.

86 |hid., paras. 3, 6-7.
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The 10 people Human Rights Watch interviewed in Lukodi provided some more detail on
the way victims had been organized to select a lawyer,87 generally variations on a common
process. Typically, they described group meetings in which members of the CORE Team
would organize general meetings, at which the external counsel and, at times, other

lawyers, were present, and where victims would choose a lawyer.

Four interviewees attended a meeting of this kind where the external counsel was
present,88 and two more attended a meeting where people were presented with the
external counsel by the CORE Team and then “accepted” him as their lawyer.8? Five of
those six people were sure they were represented by the external counsel,? and the other

person claimed she had chosen him but was instead represented by the OPCV counsel.9

The remaining four interviewees had not attended meetings. Of those four, one indicated
she was represented by the external counsel;92 another, a child, said she was represented
by the OPCV counsel;9 and the other two were not sure or did not respond to questions
about which lawyer represented them.9s One of those two interviewees was simply told by
the local council leader that she should “wait for the lawyer.”95 Another told us that he had
“heard from the community about the lawyer” but could not really remember how this

information had been relayed.s¢

The six interviewees who had clearly attended a meeting with the external counsel
indicated that it was important to them to have chosen him based on an assessment of his

character. One interviewee told us that she had gone to see him speak at a general

87 |t is not certain that these interviewees were involved in this “first phase” of victim applications, as opposed to a round of
applications collected following the confirmation of charges; none of the individuals interviewed could recall the exact dates
when they had completed the application form.

88 Human Rights Watch separate interviews with T.C., K.Y., a CORE Team member, and H.P., January 17, 2017.

89 Human Rights Watch separate interviews with H.H. and Y.R., Bungatira Sub-County, January 17, 2017.

902 Human Rights Watch separate interviews with T.C., K.Y., a CORE Team member, H.H., and H.P., January 17, 2017.
91 Human Rights Watch interview with Y.R., January 17, 2017.

92 Human Rights Watch group interview with S.D. and Z.Y., January 17, 2017.

93 |bid.

94 Human Rights Watch separate interviews with W.D. and B.U., Bungatira Sub-County, January 17, 2017.

95 Human Rights Watch interview with W.D., January 17, 2017

96 Human Rights Watch interview with B.U., January 17, 2017.
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meeting at the Lukodi school and had chosen him “based on personal belief. He spoke

with me and | became convinced.”s”

Another interviewee noted that he had chosen Manoba because of the time he had taken
to do a presentation. Manoba had said at that meeting that he would “stick with the
community,” which the participant said, “impressed him.”98 A member of the CORE Team,
reflecting on the process in his capacity as a victim, recalled being impressed by a

presentation by the external counsel team: “They seemed very truthful.”s?

One of the important things that emerged from Human Rights Watch’s interviews with
victim participants, however, is that not all appear to have been given a “choice” in the
sense that alternatives were provided. As one interviewee who had attended a meeting
with the external counsel explained it, “the CORE Team made a choice” that the
community then readily accepted and did not appear to question.x° For her, the “choice”
was more of an endorsement or ratification of the lawyer the CORE Team presented.

This interviewee had attended a meeting where the CORE Team had said that the lawyer
they had brought was “good, educated, and had taken law” and Manoba “said that he
would work very hard for Lukodi.”*t The CORE Team then told the victim participants that
as a group they had the right to choose, and “if this lawyer is not doing the right thing, [the
victim participants] have the right to reject him.” The interviewee expressed her trust for
the CORE Team, which “had been in contact with this lawyer and the ICC, so the decision
they came to was the right decision.”2 The participant ultimately accepted Manoba as the
lawyer because, “[w]lhat he said was satisfactory.... If what he had spoken was not

satisfactory, I think the community would not have chosen him.”13

97 Human Rights Watch interview with T.C., January 17, 2017.

98 Human Rights Watch interview with K.Y., January 17, 2017.

99 Human Rights Watch interview with CORE Team member, January 17, 2017.
100 Hyman Rights Watch interview with H.H., January 17, 2017.

101 |pid.

102 |hid,

103 |bid.
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Another interviewee, who had also been at a meeting where the group was presented
with Manoba, said that she was glad the CORE Team had acted to bring a lawyer to meet

their community:

We were not surprised, we were happy... The ICC was about to begin [and]

we were just here, but without a lawyer. And Ongwen had a lawyer.4

She said that the idea to choose a lawyer had come about during ICC outreach activities,
and that subsequently people who she believed to be ICC staff and the CORE Team had
returned with one.s

Codifying Choice

The picture that emerges from the above account is one in which victims’ leaders, spurred

by anxieties about a lack of representation in the courtroom, acted to organize victims in a
remarkably participatory way to choose a team of legal representatives. This situation, and
the degree of proactiveness and organization of the victims’ leadership, is entirely out of

sync with the premise of the systematic approach.

Ordinarily, the systematic approach calls for early intervention into victims’ decision
making, with the effect of preempting the kind of organic, community-driven approach to
organizing legal representation that occurred here. When the CORE Team took matters into
its own hands, the Registry, lacking authorization to conduct its now standard approach to
organizing CLR under rule 90(3), and apart from consulting victims on basic preferences
about legal representation, limited its role to providing information about rule 9o and

giving victims information about choosing lawyers.

This is an entirely appropriate response to the situation. Where there have been no orders
made by the Pretrial Chamber, there is no legal basis for the Registry to intervene in
victims’ decision-making. Rule 9o(1) is, at this stage, in full effect. To the extent that it is
appropriate for the ICC to intervene at this point, it should be done by educating victims

about the purpose of legal representation, providing information about lawyers on the

104 Human Rights Watch interview with Y.R., January 17, 2017.
105 |hid.
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ICC’s list of counsel, making clear the possibility that their choice can be displaced should
the court decide to organize CLR, and communicating the limits regarding the availability

of legal aid.

Moreover, it is positive that victims be allowed to organize their own legal representation.
The leadership’s anxieties, even based in part on a misconception about the OPCV’s role,
reflect a deeper urge to participate in the process through their legal representatives.
Therefore, the leadership’s actions and the involvement of victims reflect a view that

Ongwen’s trial is important for victims, which supports the ICC’s legitimacy and purpose.

There was some confusion about the power of attorney. One civil society organization
representative told us that “[t]here is a need to educate victims about what constitutes a

power of attorney. Victims accept what they’ve been told.”106

The victims Human Rights Watch interviewed generally placed a far greater importance on
the process of consensus or acclamation by which the community endorsed Manoba as
their lawyer. Some victims in Lukodi did not appear to understand that it was important
that they sign the power of attorney, as opposed to signaling their consent in other ways to
secure their lawyer-client relationship with Manoba. For example, one victim described a
meeting in which Manoba made a presentation and the community accepted him via
consensus. The CORE Team then filled out the collective power of attorney—what the
victim described as a “form”—in accordance with the group consensus that Manoba be

chosen as the victims’ lawyer.7

This had knock-on implications in a number of cases. Two interviewees told us that they had
filled out forms for children to accept Manoba as their counsel but that the children had
been assigned to the OPCV instead.x® Another interviewee believed she had accepted
Manoba as her lawyer at a meeting but was later told that she was represented by Massidda.

When she asked why, she was told that there were two forms and that she had not filled out

106 Human Rights Watch telephone interview with CSO representative, January 23, 2017.
107 Human Rights Watch interview with K.Y., January 17, 2017.
108 Hman Rights Watch separate interviews with T.C. and H.H., January 17, 2017.
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the second form. Accordingly, when the forms “went to The Hague, they sorted out people
who did not fill the second form, and those people have Paolina [Massidda].”9

The interviewee was not concerned that she had been assigned to OPCV counsel—she had
seen the OPCV counsel speak during a screening and was happy because “l knew she
would speak for us.”® Another interviewee, who had attended a meeting with Manoba and
other lawyers, said an “attendance list” was taken after the decision to choose Manoba
was made that everyone signed, which he understood was “an agreement” that Manoba
be the lawyer.1

It is concerning that the victims to whom Human Rights Watch spoke did not place
particular significance on the power of attorney; however, for the few victims Human Rights
Watch spoke to in Lukodi at least, they did not feel coerced or unclear as to what was
happening. The four victims who told us they had filled out the “attendance list,” or had it
filled out for them, did so because they wanted to affirm the choice they had made. It
would be far more concerning, and inconsistent with the principles of agency, if the victims

Human Rights Watch interviewed had not understood what was happening.

109 Human Rights Watch interview with Y.R., January 17, 2017.
110 |hid.
111 Human Rights Watch interview with H.P., January 16, 2017.
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lll. Respecting Victims’ Choices

Victims in Lukodi, animated by their own concerns, selected their lawyer in a way that was
very different to the court’s practice under the systematic approach. Rather than being
consultees, or a factor to be balanced in an overall calculus of decision making about CLR,
victims’ leaders developed their own ad hoc approach based upon their own perceptions

of the process and the need to protect their own interests.

That the victims in Lukodi were informed about their choice, and decided to exercise it, is
an example of rule 9o(1) working well. At least on the story Human Rights Watch heard
from the CORE Team and some of the victims, the victims wanted to have confidence in the
proceedings and protect their interests so they chose a lawyer. The Pretrial Chamber’s
reaction, particularly with respect to the issue of legal aid, however, undercut the victims’

choices, even if its reasoning was notionally respectful of their choice.

The Pretrial Chamber’s Decision

In one of its routine reports about victim applications, in September 2015, the Registry
noted that it had not received any indication that victims had already chosen counsel, and,
as noted above, that it was collecting information regarding victim preferences on legal
representation to assist any eventual rule 9o process. It went on to suggest,
notwithstanding the possibility that the charges could still be expanded, that:

In the interests of ensuring an efficient and meaningful participation of
victims during the Confirmation of Charges Hearing, the Registry would
nevertheless recommend the appointment of a CLR as early as possible, and
to this end, would like to indicate its availability to implement any order the

Single Judge may wish to make under rule 9o(2) or 9o(3) of the Rules.2

The Registry further indicated that, once an order of this kind was given, it could conduct a

transparent selection process for a CLR team, potentially including OPCV counsel.*3

12 prosecutorv. Ongwen, ICC, Case No. ICC-02/04-01/15, First Report on Applications to Participate in the Proceedings,
https://www.legal-tools.org/doc/3343a5/, para. 24.

113 |bid., footnote 35.
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By October 2015, however, the Registry had received 89 powers of attorney from victims
nominating the external counsel as legal representatives, and indicated to the Pretrial
Chamber that victims were concerned to have their chosen legal representatives appointed
as soon as possible.m4 The judge of the Pretrial Chamber decided that “only when being
informed of which victims have validly chosen legal representatives, and which legal
representatives they have chosen, can the Single Judge consider questions such as
common legal representation or the need for appointment of a legal representative in the

interests of justice.”s

The Chamber’s judge ordered the Registry to “verify and, if appropriate, acknowledge” the
powers of attorney.¢ The Registry’s responding “Power of Attorney Report” verified not only
the form in which the powers were received but the substance of the decisions made by

victims. This included providing a summary of the team of external counsel’s credentials.®7

ICC staff told Human Rights Watch that the Registry had become concerned that the
powers of attorney had not been filled out properly, in that it appeared that some of the
names had not been written correctly, and took notice of the fact that the team of external
counsel had indicated that they would act pro bono on the powers of attorney.:8 The
external counsel had explained that it meant they would not charge victims for
representation, and intended to seek financial assistance from the court instead.9

The Registry’s principal means of verification was to consult with 38 victim applicants°
about their choice of legal representative, concluding that the “vast majority” of victims

had “a good level of understanding of legal representation”—that is, they could

4 prosecutorv. Ongwen, ICC, Case No. ICC-02/04-01/15, Second Report on Applications to Participate in the Proceedings,
October 26, 2015, https://www.legal-tools.org/doc/bésdoc/ (accessed July 20, 2017), para. 5, footnote 18.

15 prosecutor v. Ongwen, ICC, Case No. ICC-02/04-01/15, Order to the Registrar in Relation to the Legal Representation of
Victims Participating in the Proceedings, October 28, 2015, https://www.legal-tools.org/doc/c8a74c/ (accessed July 20,
2017), para. 7.

116 |hid,

17 prosecutorv. Ongwen, ICC, Case No. ICC-02/04-01/15, Registry’s Report on the Implementation of Decision ICC-02/04-
01/15-331, https://www.legal-tools.org/doc/298d10/, para. 9.

118 Human Rights Watch group telephone interview with ICC staff, March 27, 2017.

19 prosecutorv. Ongwen, 1CC, Case No. ICC-02/04-01/15, Registry’s Report on the Implementation of Decision ICC-02/04-
01/15-331, https://www.legal-tools.org/doc/298d10/, para. 11. The external counsel later removed the reference to “pro
bono”because it was considered confusing. See ibid., footnote 22.

120 |hid., para. 4. Thirty-eight applicants equaled approximately 10 percent of the applicants who had, at that stage,
submitted a power of attorney.
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understand their legal representative’s role, and name or describe their lawyer.t2
Consistent with interviews conducted for this report, the Registry observed that community
leaders had played “an important role,” having discussed “with the community the

gualities and skills desired in their lawyers, and then introducing them to the [lawyers].”22

Ultimately, the November 2015 decision of the Pretrial Chamber judge respected that some
victims had made a choice under rule 9o(1), and accepted the powers of attorney for the
team of external counsel on the basis that victims are “generally free to choose a legal
representative” unless for “reasons of practicality” it becomes necessary to “disturb this
freedom, as regulated in paragraphs 2 and 3 of the same rule.”23 The Chamber’s judge
could not identify any practical reasons that would justify disturbing the choice that some
victims had made and so did not override their decision to choose the team of external

counsel as their legal representatives.t2

However, the judge rejected the team of external counsel’s eligibility to be appointed the
CLR, because they had “not been selected pursuant to a transparent and competitive
procedure organized by the Registry”.125 Instead, the judge appointed the OPCV counsel
using Regulation 80, with the expectation that one or more assistants based in Uganda
would be added to the team (as she had done in C6te d’lvoire in the Gbagbo and Blé
Goudé case).2¢ The benefit of this arrangement, in the judge’s view, was to combine the
OPCV’s “knowledge and experience in the procedure before the Court ... and the
knowledge of the local circumstances where the participating victims reside, providing for
the best possible legal representation of the participating victims, which is in the interests

of justice.”s27

The Pretrial Chamber’s decision also had important consequences for the team of external

counsel’s access to legal aid. The text of rule 9o(5) led the Pretrial Chamber judge to

121 1hid., paras. 6(i) and (ii).
122 |hid., para. 12.

123 prosecutor v. Ongwen, 1CC, Case No. ICC-02/04-01/15, Decision on contested victims’ applications for participation, legal
representation of victims and their procedural rights, https://www.legal-tools.org/doc/95f763/, para. 17.

124 bid.
125 |bid., para. 20.
126 |hid., para. 24.
127 |bid.

39 HumAN RIGHTS WATCH | AUGUST 2017



conclude that eligibility for legal aid was limited to the lawyer appointed by the court as
the CLR. As the team of external counsel had not been chosen by the court to be the CLR,

the victims represented by them were not entitled to legal aid.=28

This approach was confirmed by a judge of the Ongwen Trial Chamber in two subsequent
decisions, but the Registry ultimately granted the external counsel legal aid in late November
2016 under a separate provision, Regulation of Court 85(1).229 This has deepened ambiguity

as to when counsel appointed by victims are eligible to access legal aid.

Limits of the Systematic Approach

The potentially negative consequences of this decision for the court’s legitimacy are striking.
The decision presented the victims who had chosen the external counsel with a choice—to
obtain financial support from the court, they either had to surrender the counsel they had
chosen and instead be represented by OPCV counsel, about whom, justifiably or otherwise,
the community leadership had misgivings; or they had to remain with the lawyers they had

chosen, and incur a financial obligation that they could not possibly meet.

Itis true that the decision did not compel the victims to switch counsel, in some respects,

going farther than rote recourse to the “systematic approach” may have done to respect

128 bid., para. 18.

129 puring the trial phase, the Trial Chamber’s judge found that the Pretrial Chamber’s decision on the grant of legal aid was
justified by “the plain language of rule 9o(s) of the Rules.” Prosecutorv. Ongwen, |CC, Case No. ICC-02/04-01/15, Decision
on the “Request for a determination concerning legal aid” submitted by the legal representatives of victims, May 26, 2016,
http://www.legal-tools.org/doc/cdabs9/ (accessed July 20, 2017), para. 8. According to the decision, regulations such as
Regulation 83(2) of the Rules of Court or Regulation 113 of the Regulations of the Registry were “subject to the Rules... The
applicability of such provision is therefore dependent on a right to access legal aid grounded on the relevant legal basis,
namely rule 9o(s).” Ibid., para. 9. At the beginning of November 2016, the Registry requested that the Chamber provide
further guidance on whether the team of external counsel were eligible for legal aid. The Chamber’s judge observed that “as
a matter of law, the plain contextual and teleological interpretation of rule 9o(5) makes it clear that victims who individually
choose their own legal representatives do not qualify for financial assistance as a matter of right from the Court.” Prosecutor
v. Ongwen, ICC, Case No. ICC-02/04-01/15, Decision on Registry’s Request for Clarification on the Issue of Legal Assistance
Paid by the Court for the Legal Representatives of Victims, November 14, 2016, https://www.legal-tools.org/doc/fo11bo/
(accessed July 20, 2017), para. 2. The Chamber’s judge did not consider it necessary to issue new guidance to the Registry,
which then granted the external counsel legal aid under Regulation 85(1) of the Regulations of Court. Ibid., para 3. Regulation
85(1) provides that “In accordance with the procedure set out in the Regulations of the Registry, the Registrar shall decide
within one month of the submission of an application or, within one month of expiry of a time limit set in accordance with the
Regulations of the Registry, whether legal assistance should be paid by the Court. The decision shall be notified to the
applicant together with the reasons for the decision and instructions on how to apply for review. The Registrar may, in
appropriate circumstances, make a provisional decision to grant payment of legal assistance.”
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victims’ choices. The withholding of financial support from the external counsel would still

have created a strong incentive for these impoverished victims to change their lawyers.

As noted above, ultimately, victims have not been forced to switch to the OPCV counsel,
given the Registry decision to provide legal aid to the legal representatives of victims. A
member of the CORE Team told us that, if the victims with the team of external counsel had

not received support, or had been forced to be represented by the OPCV:

[We] don’t know how this would go. People would think about the courtin a
way that would make us lose the court. [People would say] ‘We need our
lawyer, but we were denied.” But the perpetrator gets a lawyer. So it would

not be balanced.e

Another said:

If the court rejected our lawyer on good grounds, after explaining it, to me, |
believe in formal justice.... We could accept [OPCV counsel]. On the other
hand, the court says the victims have a right to choose. | believe as an

international body, they cannot abuse the rights of victims.3t

That the Pretrial Chamber judge did not address this consideration in its reasoning would
appear to be a consequence of it not having before it a crucial piece of context: victims’

views on the desirability of specific candidates for CLR, including an OPCV counsel.

Itis impossible to guarantee access to such information. But while the systematic
approach was not formally used by the Ongwen Chamber—despite its reference to the lack
of a “transparent and competitive procedure” as one reason for declining to appoint
external counsel as CLR—its influence and limits when it comes to increasing the odds that

the court will have such information is apparent when compared with Ntaganda.

13% Human Rights Watch group interview with CORE Team members, January 16, 2017.
131 |bid.
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In Ntaganda, where Regulation 8o was also used to appoint OPCV counsel, the Pretrial
Chamber’s judge had “due regard” to the general preferences of victim applicants as
expressed by the Registry in its reporting.t32 Similarly, in Ongwen, the judge of the Pretrial
Chamber did take the Registry’s reporting into account,s as the Registry had provided
information in its reports on the victim application process about victims’ preferences,
based on questions posed to applicants. It also considered the fact that the OPCV was
already representing some individuals in the situation and in the Kony case who might

ultimately have been accepted as participants in the Ongwen case.

That reporting or decision making, however, was not addressed to an actual situation in
which the Lukodi victims were presented with a choice between OPCV counsel and
alternative counsel to be the CLR. If victims had been presented with that choice, and had

said nothing, the Chamber’s decision would have been on stronger ground.

The systematic approach has been criticized as not properly capturing the wishes of
victims in the Ruto, Gbagbo, and Ntaganda cases as well.z34 This reinforces even more that
the Chamber and the Registry need a new approach—one rooted in a shared vision for
creating space for victims to exercise their own choices, and that recognizes a joint
responsibility to accurately reflect the views of victims in the court’s decision making
about how to support those choices, and when, as a last resort, it needs to step in to

organize legal representation itself.

Budgetary Considerations

Before it was resolved, some victims in northern Uganda noted the disparity in funding for

the two teams of lawyers.

132 prosecutor v. Ntaganda, 1CC, Case No. 01/04-02/06, Decision Concerning the Organization of Common Legal
Representation of Victims, https://www.legal-tools.org/doc/1d23bg/, para. 24.

133 prosecutor v. Ongwen, ICC, Case No. ICC-02/04-01/15, Decision on contested victims’ applications for participation, legal
representation of victims and their procedural rights, https://www.legal-tools.org/doc/95f763/, para. 23.

134 Gaelle Carayon, “How Can Legal Representation for Victims at the ICC be Improved?” // Monitor, June 8, 2015,
https://www.ijmonitor.org/2015/06/how-can-legal-representation-for-victims-at-the-icc-be-improved/ (accessed July 20,
2017); see also REDRESS, “Representing Victims Before the ICC: Recommendations on the Legal Representation System,”
http://www.redress.org/downloads/publications/1504reprentingvictims.pdf, p. 10 (terming the Registry’s current approach
to consultation with victims under Rule 9o “consultation-lite” and noting that consultations “are not focused on whether
victims might prefer one individual over another, but on what qualities they might may wish to see in their lawyer”).
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One victim in Lukodi told Human Rights Watch that the OPCV team of lawyers could afford
to hand out sodas to their clients, but that her representatives, the team of external
counsel, could not and had told the Lukodi community that they would have to bear the
costs.s5 Another victim told Human Rights Watch that the two teams of lawyers created

suspicion that some victims were getting money while others were not.16

Two CORE Team members told Human Rights Watch that they had heard the court was not

going to pay, and so they were not “surprised.” However, they were still concerned:

We had nothing to support our lawyer. Joseph said that he wanted to stand
for people. Court may not pay for travel, but he wanted to stand for victims.
We were supposed to pay. We are poor, and we can’t support him.

Fortunately, the court reconsidered.7

In Ongwen, consistent with the increasing focus on the use of regulation 8o in the
organization of CLR as an efficiency measure, the Pretrial Chamber’s judge found that
appointing the team of external counsel as common legal representatives “would bring a
disproportionate and unjustified burden to the Court’s legal aid budget.”*3 In contrast, the

Chamber’s judge noted that, under Regulation 113(2), the OPCV could be asked to act in

order to reduce the costs of representing victims.39

The judge of the Trial Chamber reiterated concerns about efficiency. The Trial Chamber’s
judge upheld the Pretrial Chamber’s approach to rule 9o because, in addition to his

reading of rule 9o(5)’s plain language as noted above, policy considerations required rule

135 Human Rights Watch interview with H.H., January 17, 2017.
136 Human Rights Watch interview with K.Y., January 17, 2017.
137 Human Rights Watch group interview with CORE Team members, January 16, 2017.

138 prosecutorv. Ongwen, ICC, Case No. ICC-02/04-01/15, Decision on contested victims’ applications for participation, legal
representation of victims and their procedural rights, https://www.legal-tools.org/doc/95f763/, para. 20.

139 |bid., para. 21.
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90 to strike a balance between victims’ choice and ensuring “the effectiveness of the

proceedings and cost containment” in @ manner consistent with victim participation.e

The Chamber’s judge considered that reading of rule 9o to allow legal aid to be granted to
external counsel would “prejudice this balance” and make the court “obligated” to provide

financial assistance to any legal representative appointed by any victims’ group.”!

It is important to recognize that the ICC faces budgetary constraints which mean it cannot
extend legal aid to victims without restrictions. But the court cannot lose sight of victims’
participatory rights. On the Chambers’ approach to rule 9o(s), victims are potentially
making decisions about counsel with the underlying prospect of being financially

responsible for their choices, which will preclude most victims from having a choice at all.

The ICC risks losing a key pillar of its legitimacy if victims’ perspectives are set aside for
budgetary reasons, or are materially reduced in significance. Indeed, interested civil
society organizations have criticized this approach to legal aid for several reasons,
including that cost-effectiveness alone should not guide court decision making about

victims’ legal representation.2

A further problem is transparency: more is needed to determine whether the OPCV
represents a cost saving over external counsel. There was no detailed accounting in the
decision of the Pretrial Chamber judge of the relative costs, and previous court reporting

on this issue noted further study was needed.*3f the court wishes to take a policy

140 prosecutorv. Ongwen, ICC, Case No. ICC-02/04-01/15, Decision on the “Request for a determination concerning legal aid”
submitted by the legal representatives of victims, http://www.legal-tools.org/doc/cdabs9g/, para. 12. Separately, the Chamber’s
judge also declined to reorganize legal representation for trial, after both teams of counsel had raised concerns. External counsel
had sought to have a rule 9o(2) or (3) process implemented, while the OPCV viewed that concerns could be addressed within the
current system. The judge considered the system in place to be effective, although he urged the two teams to cooperate to the
extent possible. See Prosecutorv. Ongwen, ICC, Case No. ICC-02/04-01/15, Decision on Requests Concerning Organisation of
Victim Representation, June 17, 2016, http://www.legal-tools.org/doc/2ficoa/ (accessed July 24, 2017).

141 prosecutor v. Ongwen, ICC, Decision on the “Request for a determination concerning legal aid” submitted by the legal
representatives of victims, http://www.legal-tools.org/doc/cdabs49/, para. 12.

142 See, for example, Catherine Denis, ASF, “Victims’ Choice vs. Legal Aid?” http://www.asf.be/wp-content/uploads/2016/
05/ASF_VictimsParticipationAsAWhole_20160526_EN.pdf, paras. 29-32.

143 |bid., para. 31; ASP, “Supplementary report of the Registry on four aspects of the Court’s legal aid system,” ICC-
ASP/11/43, November 1, 2012, https://asp.icc-cpi.int/iccdocs/asp_docs/ASP11/ICC-ASP-11-43-ENG.pdf (accessed July 24,
2017), para. 49.
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decision to save money by granting legal aid to only one team of victims’ counsel per case,

it would be more transparent to state this from the outset.
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IV. Enabling Victims’ Choices

On September 18, 2015, the OTP expanded the scope of the charges to include victims of
Ongwen’s alleged attacks in Pajule, Odek, and Abok, in addition to Lukodi, as well as the
victims in the other “thematic categories:” victims of sexual and gender-based violence,
child soldiers, and victims of persecution. This marked the beginning of the next phases of

court efforts to facilitate victim participation.

Court Activities in Abok, Odek, and Pajule

The expansion in scope created substantial challenges for the Registry. The Pretrial
Chamber had set a deadline of December 7, 2015 for the Registry to send completed victim
applications. Before the confirmation of charges, the Registry had less than three months

to roll out activities in the other communities.

In what constituted a “second phase” of victim applications, between September and
December of 2015, ICC Outreach and VPRS staff extended their activities to Pajule, Odek,
and Abok. Information sessions with 700 individuals were held in these three

communities, and 400 were assisted to complete applications.

Unlike Lukodi, these other communities did not have a dedicated victims’ leadership
structure with which the ICC could work. The CORE Team idea was only properly introduced
into Odek by a civil society organization in 2015,%4 and the victims’ organizing groups in
Pajule and Abok are almost entirely creations of the ICC, which helped these communities

organize themselves after the expansion of the charges in September 2015.145

One representative of a civil society organization told Human Rights Watch that there were
essentially no “victims’ groups” in these places in the sense that they were not as
coordinated or organized as Lukodi.®4¢ The Registry’s difficulties in this regard were

enhanced by the sheer geographic spread and remoteness of these communities.

144 Human Rights Watch interview with CSO representative, Gulu, January 15, 2017.
145 Human Rights Watch interview with ICC staff, January 19, 2017.
146 Human Rights Watch interview with CSO representative, January 15, 2017.
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Given the situation, it is unsurprising that roughly 8o percent of the 2,086 victims who
applied from March-December 2015, during the first phase described in Section Il and the

second phase addressed in this section, were from Lukodi.®7

A further “third phase” took place between July-September 2016 in all four communities
after the confirmation of charges hearing. During this phase, ICC staff conducted five multi-
day field missions in the four communities to enable more people to apply to participate in
Ongwen’s trial.»#8 Many more people also wished to apply to participate, but the Registry

did not have time to process these applications.

The bulk of victim applications processed from Adok, Obek, and Pajule thus took place
between July-September 2016, after the two teams of legal representatives had been
established in the case.° This arrangement provided necessary context for victims. The
Registry incorporated this fact into their messaging, in coordination with the two teams of

lawyers, although they also indicated that it was possible to choose other lawyers.s!

Choosing Lawyers in Abok

Human Rights Watch conducted 15 interviews in Abok. It was difficult to ascertain from

these interviews when victims had applied to participate and when they had made

147 The four Reports show that from September 18 to December 7, 2015, a total of 1,622 victim applications from Lukodi were
transmitted, compared to 126 from Pajule; 107 from Odek; 117 from Abok; 22 under the thematic category of ‘persecution;’ 42
under the thematic category of ‘sexual and gender-based crimes;’ and 12 under the thematic category of ‘conscription and
use of child soldiers.” These numbers included duplicates and so the total is greater than the 2,086 applications ultimately
transmitted. See Prosecutorv. Ongwen, |CC, Case No. ICC-02/04-01/15, First Report on Applications to Participate in the
Proceedings, https://www.legal-tools.org/doc/3343as5/, paras. 1, 16; Prosecutorv. Ongwen, ICC, Case No. ICC-02/04-01/15,
Second Report on Applications to Participate in the Proceedings, https://www.legal-tools.org/doc/bésdoc/, para. 1;
Prosecutorv. Ongwen, I1CC, Case No. ICC-02/04-01/15, Third Report on Applications to Participate in the Proceedings,
November 18, 2015, https://www.legal-tools.org/doc/ab6096/ (accessed July 20, 2017), para. 1; Prosecutor v. Ongwen, ICC,
Case No. ICC-02/04-01/15, Fourth Report on Applications to Participate in the Proceedings, December 7, 2015,
https://www.legal-tools.org/doc/3011a8/ (accessed July 20, 2017), para. 1.

48 prosecutor v. Ongwen, ICC, Case No. ICC-02/04-01/15, Second Report on Applications to Participate in the Proceedings,
September 26, 2016, https://www.legal-tools.org/doc/06937c/ (accessed July 20, 2017), footnote 5; Prosecutorv. Ongwen,
ICC, Case No. ICC-02/04-01/15, Third Report on Applications to Participate in the Proceedings, October 6, 2016,
https://www.legal-tools.org/doc/732182/ (accessed July 20, 2017), para. 11.

149 See, for example, Prosecutorv. Ongwen, ICC, Case No. ICC-02/04-01/15, Third Report on Applications to Participate in the
Proceedings, https://www.legal-tools.org/doc/732182/, para. 12.

150 prosecutor v. Ongwen, |CC, Case No. ICC-02/04-01/15, Consolidated list of victims admitted to participate in the
proceedings, November 30, 2016, https://www.legal-tools.org/doc/f92292/ (accessed July 20, 2017), para. 3.

152 Human Rights Watch interview with ICC staff, January 19, 2017.
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decisions regarding legal representation. Based on their description of events and
recollection of dates, at least five interviewees most likely began to engage with the ICC
only after the confirmation of charges, even if they could not remember exactly when they

had applied or obtained a lawyer.s2

It appears that one or more community meetings were held to make decisions about the

selection of a lawyer.

Human Rights Watch was told about one large meeting of about 1,200 people at the sub-
county office in 2015,%3 as well as smaller meetings at a local school and in other places.
At these meetings, attendees were told about which lawyers were available and indicated
who they wanted through a show of hands or a chorus of voices.s4 Attendance lists appear

to have been used at these events in a similar manner to Lukodi.s5

Overwhelmingly, the people Human Rights Watch spoke to in Abok preferred the external
counsel “because he was close to us,” which appeared to refer to the fact that he was from
a neighboring district and spoke the local language.®¢ While these meetings were run by
the community, in interviews, several held the impression that the ICC had organized the

meetings and provided the list of lawyers.s7

One interviewee described the larger meeting as a process of consensus where

alternatives were given:

| listened to the qualities of the other lawyers. After presenting their names

with their places of origin ... the community was asked, ‘Who did you want

152 Human Rights Watch separate interviews with X.F., Z.U., L.D., V.B., and D.B., Abok Sub-County, January 19, 21, 2017.

153 Human Rights Watch interview with community leader, Abok Sub-County, January 19, 2017; see also Human Rights Watch
separate interviews with Q.l., O.l., and D.B., Abok Sub-County, January 21, 2017.

154 Human Rights Watch separate interviews with X.F., Z.U., B.O., N.B., L.D., Q.l., V.B., 0., and D.B., Abok Sub-County,
January 19, 21, 2017.

155 Human Rights Watch separate interviews with X.F., L.D., Q.l., V.B., and D.B., January 19, 21, 2017.

156 Human Rights Watch separate interviews with H.D., B.0., L.D., Q.I., V.B., V.F., and O.l., Abok Sub-County, January 19, 21, 2017.
157 Human Rights Watch separate interviews with community leader, X.F., N.B., Q.l., and 0.1, January 19, 21, 2017.
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to be your lawyer?’ We responded: ‘We want [Joseph] Akwenyu [Manoba]V’
We shouted it.1s8

As in Lukodi, the leadership appear to have been actively involved in the process of
selecting counsel. One interviewee told us that a local leader had “recommended” the
external counsel “because he comes from around here.”9 Another interviewee, who had

not been at a meeting, described the process in the following terms:

[The ICC] brought a lot of names.... [The decision] was based on consensus.
They called a group of people. Joseph’s name was nominated, people saw

there was a lot of support, so [they] went with it.z6°

Like this individual, one other interviewee also did not attend a meeting, but accepted the
result: “l was convinced that what the community had chosen was the best thing. So |
approved [the lawyer].”*6 Two others told us that they too had not been involved in making

the decision, and did not know how the lawyer had been chosen, but were told the result.62

A few interviewees seemed to have made their decision based on impressions made by
the ICC staff. One interviewee seemed to place importance on the external counsel’s
proximity to victims because ICC staff had mentioned that quality.*¢30ne other assumed
that the external counsel was the best choice because ICC staff had mentioned he was
already involved in the trial.:64 Another interviewee said she understood the ICC staff to be

recommending they choose a lawyer who spoke the local language.¢s

The overall picture that emerges is similar to Lukodi: a process of consensus-based
community decision making, overseen by influential local leadership, which was respected

by those who had not taken part in the decision. The difference lies in the fact that some of

158 Human Rights Watch interview with X.F., January 19, 2017.
159 Human Rights Watch interview with B.0., January 19, 2017.
160 Hyman Rights Watch interview with H.D., January 19, 2017.
161 Human Rights Watch interview with L.D., January 21, 2017.
162 Hyman Rights Watch separate interviews with M.Y. and P.L., Abok Sub-Country, January 19, 21, 2017.
163 Hyman Rights Watch interview with V.F., January 21, 2017.
164 Human Rights Watch interview with N.B., January 19, 2017.
165 Human Rights Watch interview with X.F., January 19, 2017.
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the victims Human Rights Watch interviewed were influenced by the ICC’s messaging and

several had not attended meetings where decisions were made by consensus.

These differences speak to the importance of giving victims the time and space to hecome
involved in the processes for choosing their lawyers; as one community leader indicated to
Human Rights Watch, theirimpression of the ICC was that it was in a rush. Although the
victims Human Right Watch interviewed were not sure when they had applied to
participate, the fact that some were not able to participate in the process of consensus
could be consistent with the fact that many individuals from Abok only applied to
participate in the trial, therefore becoming eligible to choose a lawyer, during the third

phase of victim applications in 2016.

Choosing Lawyers in Odek

Consensus does not appear to have been used in Odek, although Human Rights Watch
was unable to speak with individual victims to verify the leadership group’s story. In
Human Rights Watch’s discussion with members of the Odek CORE Team—set up in 2015,
by JRP—they indicated that lawyers who were “men and women, Acholi and mzungu
[foreigners]” had come with ICC staff to meetings, and then victims were individually

interviewed and asked whether they wanted those lawyers, or another lawyer.¢¢

There had been a choice between three lawyers: a man, a woman, and a “general
lawyer.”167 The choice appears to have been entirely individual; Human Rights Watch was
told that victims made their choice “one-by-one,” while filling out application forms to
participate, that there was no discussion as to who victims should choose, and some

victims chose Manoba and others chose Massidda.68

Choosing Lawyers in Pajule

Individuals applying to participate from Pajule appeared not to have had a meaningful

opportunity to decide who would represent them. Human Rights Watch was told by a local

166 Human Rights Watch group interview with CORE Team members, January 22, 2017.
167 |bid.
168 |bid.
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community leader that ICC staff had said at a December 2016 training that “there was a
lawyer representing us ... no one talked about choosing a lawyer.”9 The organizing team
in Pajule (“CORE Team” was not in usage) was used solely to organize meetings and
appears to have had no role in decision making.27° One civil society organization
representative said that there was no presence of civil society organizations in Pajule,

which made organizing victims “hard.”7

Before pretrial proceedings in the Ongwen case, the OPCV had already been responsible for
representing some victims in Pajule.72 Forty applications had been received from individuals
in Pajule during the situation phase, and were included in the applications forwarded to the

Chamber. They were not consulted about their preferences for legal representation.73

Human Rights Watch spoke to two individuals who identified themselves as victim
participants. They had a very vague sense of their legal representation. One interviewee
who had heard that the ICC had returned to the community when he was away in hospital
told Human Rights Watch:

I don’t remember anything about a lawyer. [The ICC] said they would come
back with details later. | tried to speak to people on the day but they didn’t
give me any information. There was no information about legal
representation. The mobilizers said nothing. When the hearing came on |
listened to the radio. | listened but | wanted to have a better understanding.

| couldn’t call the radio and get more information.74

The other interviewee recalled a question on the form about a lawyer, but said: “l have not

heard anything about any lawyer standing for us.”s

169 Hyuman Rights Watch interview with community leader, Pajule Sub-County, Pader District, Uganda, January 18, 2017.
179 |bid.; Human Rights Watch interview with K.G., Pajule Sub-County, January 18, 2017.
171 Human Rights Watch interview with CSO representative, January 15, 2017.

172 prosecutor v. Ongwen, ICC, Case No. ICC-02/04-01/15, Third Report on Applications to Participate in the Proceedings,
https://www.legal-tools.org/doc/ab6096/, para. 5.

173 |bid., footnote 21.
174 Human Rights Watch interview with K.G., January 18, 2017.
175 Human Rights Watch interview with B.Q., Lapul Sub-County, Pader District, Uganda, January 18, 2017.
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V. Recommendations

In the Ongwen case, the ICC faced a unique situation. Unlike most recent court practice,
the Pretrial Chamber’s judge did not trigger a rule 9o process to organize CLR under the
“systematic approach.” This opened a space for the community in Lukodi to make
decisions about legal representation, based on the information available to them and their
perceptions as to what was necessary to protect their interests, consistent with the

principle of choice that animates rule go.

The court’s response, however, shows real gaps in the system’s ability to properly
recognize and respond to the community’s decision making and to ensure other

communities concerned by the Ongwen case had similar opportunities.

At pretrial, for victim participants in Lukodi, the decision of the Pretrial Chamber’s judge
confining legal aid to the CLR of its choice—a choice that was not informed by community
concerns about the counsel’s role—posed challenges. While the Registry ultimately
extended legal aid to external counsel and the decisions in the case taken together
protected victim participants’ right to choose counsel under rule 9o(1), the disparity

between the two sets of counsel created tension within the community.

At pretrial in Abok, Odek, and Pajule, there were exceptionally short timelines—less than

three months—to organize and complete the victim participation application process.

While the absence of a rule 9o process to organize CLR makes Ongwen unusual from a
procedural perspective, in substance, it is the continuation of a trend before the ICC that

raises concerns for Human Rights Watch.

As discussed in Section |, since the cases arising out of the Kenya situation, Pretrial
Chambers in their application of the “systematic approach” to rule 9o have treated the
victims’ views on their legal representation as a relevant, but not a determinative nor even
a predominant consideration. Under the systematic approach, the Chamber has been
increasingly willing to appoint the OPCV as the CLR under Regulation 80 in the interests of
cost and efficiency, after giving cursory attention to the victims’ preferences reported by

the Registry.
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In short, there has been a tendency to assume under the systematic approach that it is
sufficient to merely have regard to victims’ general preferences about their legal
representatives when making decisions about CLR, but without any clarity as to the
weight to be given to those views and what factors should lead to those preferences

being overruled.7¢

The consequence of this overreliance on the systematic approach is the appearance of rote
decision making and inflexibility, which are apparent from the ICC’s approach in Ongwen.
Such inflexibility threatens the court’s legitimacy with victims because it creates the
potential for the court to appear insensitive to the context and detail that drives their
decision making in a particular case. To address this issue, Human Rights Watch considers
that rule 9o should be interpreted and applied by court actors in a manner that
demonstrates that victims’ choices matter. The following recommendations, which build
on those put forward by other organizations including REDRESS and Avocats Sans

Frontiéres, address this point.t77

Apply Rule 90 Sequentially

Rule 90 has a significant role to play in defending the legitimacy of the court. It provides a
scheme for organizing CLR that is reasonably clear on its face, and one which, along with
its corresponding regulations, places significant emphasis on protecting victims’ choices
and interests in the organization of CLR. Chambers should ensure that rule 9o is the
process through which common legal representation is organized, and should include this

as best practice in the Chambers Practice Manual.8

At the same time, the systematic approach to rule 9o has weakened the rule’s information-

gathering and legitimating force.

176 Trial Chambers, for the most part, have been reluctant to reorganize legal representation; while this protects continuity of
representation, it puts even more importance on the process used at pre-trial.

177 See REDRESS, “Representing Victims Before the ICC: Recommendations on the Legal Representation System,”
http://www.redress.org/downloads/publications/1504reprentingvictims.pdf; Catherine Denis, ASF, “Victims’ Choice vs.
Legal Aid? Time for the ICC to Re-Think Victims’ Participation as a Whole,” http://www.asf.be/wp-content/uploads/2016/
05/ASF_VictimsParticipationAsAWhole_20160526_EN.pdf.

178 |CC, “Chambers Practice Manual,” February 2016, https://www.icc-cpi.int/iccdocs/other/Chambers_practice_manual--
FEBRUARY_2016.pdf (accessed July 27, 2017).
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While improving the efficiency of proceedings is a legitimate concern and there are
challenges in ascertaining victims’ preferences about representation, the Registry has
overcorrected and now seems to treat victims’ preferences as only one of many, perhaps
weightier, considerations.

Against these two extremes, it is possible to bring about a more context-sensitive and
evidence-based position. Human Rights Watch considers that rule 9o should be used and

should be read sequentially, to best protect the ICC’s legitimacy.

The language and structure of rule 9o prioritizes in 9o(1) the right of victims to choose
counsel and only where the court decides to organize CLR, 9o(2); it then prioritizes
enabling victims to exercise choices as a group over who is to be the CLR. Rule 90(3)
provides that intervention by the court into victims’ choices of CLR is conditional upon its

prior determination that victims are “unable to choose.”

If the Chamber were to apply rule 9o sequentially, it would have to articulate in its
decisions why it considers common legal representation to be necessary and, in turn, why
victims are “unable to choose.” The test of “unable” should focus the Chamber’s mind on
a question of fact: the victims’ capacity to reach agreement about the lawyer or lawyers
they wish to be the CLR.

Provide More Guidance on the Steps of Rule 90

If Rule 90(2) and (3), applied sequentially, are to be reliable as a means of structuring the
court’s decision making about CLR, the court needs to provide more guidance and clarity

about how the requirements of each step in the process are to be satisfied.

The court’s judges should consider doing so in the Chambers Practice Manual. The manual
should identify the various criteria that guide the Chamber’s decision to initiate CLR in a
given case and how it will formally communicate to the Registry that it has done so; the
criteria that are to be taken into account for determining whether the victims are “unable
to choose” for the purposes of shifting from rule 9o(2) to 90(3); and the Registry’s
responsibility to gather information that speaks to these criteria, to satisfy the relevant

evidential requirements and consistent with its responsibility under Rule 16(1) (b).
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Doing so would provide clarity as to when a CLR process has been formally initiated, and

should resolve some of the coordination problems at play in Ongwen.

Without this formal communication, it becomes harder for the Registry to determine when
it has been legally authorized to start organizing CLR. This problem arose in Ongwen,
where there appeared to be confusion between the Pretrial Chamber and the Registry as to
whether a transparent and competitive procedure was required in Lukodi. Guidance in the
Chambers Practice Manual should stipulate that a ruling on CLR cannot be made until the
Chamber has first issued an order under rule 9o(2) and the Registry has had a fair
opportunity to facilitate the victims’ choice of a CLR and, where the victims are unable to
make such a choice, to then consult them about their preferences on CLR. This will help
ensure that the Chamber and the Registry, as well as victim participants and counsel, are

aware of the rules of the road.

This guidance would also help to strengthen communication between a Chamber and

the Registry.

In Ongwen, the Registry had repeatedly signaled in broad terms the situation on the ground,
particularly regarding the Lukodi victims’ concerns about their legal representation. Indeed,
in the case of Lukodi, the Registry indicated at several points that it was providing

information about victims’ preferences in anticipation of a decision on CLR.

However, because no CLR process had ever been formally initiated, the Registry was not
required to report on the specific issue of CLR. This information was as such
communicated sporadically and was scattered, at times, throughout paragraphs and

footnotes in the various reports on victim applications.

This is not surprising: the victim application reports submitted by the Registry were not
designed for such a purpose, and a Chamber reviewing these reports in tandem with a
large amount of other information may not necessarily have appreciated the deeper
context of the information that was being communicated. Being clear that a process has
started and that information provided by the Registry is aimed at facilitating that process

should avoid this problem.
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Ensure Reliable Information for Proper Application of Rule 90

In addition to better coordination and strengthened communication, the quality and kind
of information available to a Chamber also matter to its ability to promote, enable, and
support victim agency in the organization of legal representation. Detailed information is

essential to balance victims’ interests against other priorities, such as cost and efficiency.

If court judges amend the Chambers Practice Manual to include criteria that justify moving
from one step of rule 9o to the next, those criteria should identify the kinds of information
that should be collected at each step to satisfy the applicable criteria. The Registry should
develop a policy paper to guide its collection of information and ensure coordination
between headquarters and field staff. These should correspond to criteria set out in the

Chamber Practice Manual for moving between the sub-rules of rule 90.

For example, where victims are well-supported and capable of selecting their own legal
representative, consistent with rule 9o(1), this is important information that the Chamber

should take into account when considering the need to activate CLR.

In Pajule, Abok, and Odek, there could have been some attempts—for example, longer
timelines—to improve the communities’ understanding and organization, if there had been
clear reporting requirements between the Chamber and the Registry, and a common
understanding on how information about the victims’ preparedness should inform the

Chamber’s decision making about common legal representation.

Itis important to note that, to date, the kind of information the court apparently expects
to see before it under the systematic approach has not necessarily promoted the court’s
broader legitimacy. This is because the systematic approach has in practice prioritized
the collection of generic information about the victims’ preferences to facilitate the
selection of a lawyer with those attributes at an early stage. This approach to information
does not necessarily get at the detail of a situation that, if ignored, can be harmful to the

court’s legitimacy.
In the Ongwen case, the Registry’s reporting on the victims’ general preferences, and their

desire to be represented, was entirely consistent with the way information was presented

in “systematic approach cases” such as Gbagbo and Ntaganda. Those reports did not
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address the leadership’s specific views and concerns about the OPCV, or go into detail
about the efforts they had undertaken to recruit a counsel, and so created the perception
that the Pretrial Chamber decision ignored those facts when it appointed OPCV counsel as

CLR and denied the external counsel legal aid.

There is an opportunity for the field offices, as organized post-ReVision with a high-level
head of office, to improve the information available to the Registry, and, in turn, the
Chamber. This is because the structure creates a single informational channel across the
Registry’s activities, which could more closely coordinate about, for example, the way the

communities are organized and their capacity to choose lawyers.

Set Realistic and Adaptable Timeframes

The relative disorganization surrounding legal representation in Pajule, Odek, and Abok is

partly about time. The more victims understand the process, the more they are likely to feel
ownership over their decisions. Sometimes, when communities are not particularly familiar
with the court and what it means to participate in it, it can take more time to organize them

and promote a sense of community empowerment.

That imperative was not reflected in deadline setting in the Ongwen case. The leadership
and community organization structures in Pajule, Odek, and Abok were quite new to the
idea of choosing a lawyer. However, they had less time to engage with these ideas and
disseminate them throughout the community than the Lukodi CORE team, which was more
clearly established and benefited from intense engagement with court actors before the

expansion of charges.

In part, the difficulties that arose in the Ongwen case were a product of the prosecution’s
charging strategy. By rapidly expanding the scope of the charges shortly before the
confirmation of the charges, the OTP pushed the Registry to rapidly expand its work to
these communities.

Human Rights Watch recognizes that there are competing priorities when it comes to time,

including the rights of the accused and the overall efficiency of the trial. Speedy trials are

also in the interests of victims who are invested in their outcome. However, the informed
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participation of victims through legal representatives whom they trust and whose role they

understand also supports the court’s legitimacy.

Improving the ICC’s management of timelines also involves improving communication
between the Registry and the Chamber, and clarifying the information that should inform
certain decisions. As a matter of guidance and clarity, the Chambers Practice Manual
should provide that the Chamber generally consider adjusting timelines in response to
evidence that victims have become involved in the case who require additional attention
and time before they are able to choose a lawyer. This need not unduly prolong
proceedings; rather, a coherent and coordinated approach on the issue of victims’ legal
representation—backed by sufficient court resources to implement activities on the

ground—may promote better outcomes.

Improve Resourcing

Resourcing considerations underpin the ICC’s approach to victims’ legal representation.

The potential impact on the court’s legitimacy should be factored into these.

Given that the choice of lawyers by victims, properly facilitated, can have a positive impact
on the ICC’s legitimacy, ICC states parties should ensure adequate resources to the ICC for

victim outreach and participation activities, as well as to the court’s legal aid budget.

In Ongwen, resourcing considerations were also at play in the Chambers’ approach to rule
90(5). Rule 90(5), in particular, presents a problem of legal interpretation that could have
potentially damaging consequences for the court’s legitimacy. Human Rights Watch
acknowledges reasonable disagreement on the significance of rule 9o(s). If the Ongwen
Chambers’ view of rule 9o(5) prevails, however, it would disconnect the rules from the

realities of victim choice and deprive rule 9o(1) of any meaningful operation.

Most victims who choose lawyers to represent them in the ICC system cannot pay those
lawyers. For it to be operable, rule 9o(1) depends on one of two assumptions: that lawyers
will either act pro bono, or they will be paid by the court. However, there is no guarantee in
any given case that lawyers will offer, or be in a position to offer, their services pro bono to
victims, or, due to the inherent limitations on pro bono representation, that they will be

able to meet the specific demands of victims in legal ability and field presence. Weakening
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rule 9o(1) in this way could potentially damage the court’s legitimacy; it has the potential
to reproduce a situation in which CLR is inevitable because there is no pro bono counsel to

be chosen, or where counsel does not engage with victims due to costs.
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Appendix: Key Developments in Victims’ Legal
Representation in the Ongwen Case

January 17, 2015: Dominic Ongwen is transferred to the ICC, nearly 10 years after an
International Criminal Court (ICC) arrest warrant is issued against him and four other Lord’s
Resistance Army (LRA) leaders. Several years prior to his transfer, the ICC had recognized
some victims as participants in the LRA case or Uganda investigation, and appointed the
Office of the Public Counsel for Victims (OPCV) as their legal representative.

January 29-February 6, 2015: Ongwen arrest warrant is made public in full. The case
relates only to a 2004 attack on an internally displaced persons (IDP) camp in Lukodi,

northern Uganda. The Ongwen case is severed from the broader LRA case.

March 4, 2015: Pretrial Chamber judge orders the Outreach Unit and the Victim Participation
and Reparations Section (VPRS) in the ICC Registry to begin activities in Lukodi.

July 2015: VPRS collects victim applications in Lukodi.

June-October 2015: Several victims in Lukodi choose a team of counsel to represent them
before the ICC.

September 18, 2015: ICC prosecutor expands charges to include attacks on IDP camps in
Pajule, Odek, and Abok, also in northern Uganda, and the Registry begins activities in

these locations to collect victim applications.

October 26-28, 2015: Pretrial Chamber judge becomes aware that some victims in Lukodi

have chosen their own team of external lawyers.

November 27, 2015: Pretrial Chamber judge recognizes the team of external counsel as
the legal representatives of the victims in Lukodi who had appointed them. But it appoints
OPCV counsel as the “common legal representative” and, as a result, rules the external

lawyers are ineligible to be supported by the court’s legal aid budget.
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December 7, 2015: Deadline for submitting victim applications before a hearing to confirm
the charges is reached; Registry transmits final set of applications, including applications
from the new locations of Abok, Odek, and Pajule; it appears that applicants in some of

these communities have also nominated the external counsel as their lawyers.

March 23, 2016: 70 charges confirmed against Ongwen after a January hearing, with 2,026

victims represented by the two teams of counsel.

May 23, 2016: Trial Chamber judge retains pretrial victim application procedure.

May 26, 2016: Trial Chamber judge upholds decision of Pretrial Chamber declining legal

aid to the external counsel.

June 17, 2016: Trial Chamber judge decides against reorganizing legal representation for

trial, maintaining the two teams of lawyers.

July-September 2016: Registry conducts five multi-day missions in affected communities,

collecting 2,101 additional victim applications.

October 6, 2016: Final deadline for submitting victim applications before trial is reached.

November 14-30, 2016: Trial Chamber judge issues decision reiterating position on legal

aid for the external counsel; shortly afterwards, Registry grants external counsel legal aid.

December 6, 2016: Ongwen’s trial begins with 4,107 victim participants represented by

the two teams of counsel.

WHO WILL STAND ForR Us? 62



WHO WILL STAND FOR US?

Victims’ Legal Representation at the ICCin the Ongwen Case and Beyond

Victims have a right to participate in trials at the International Criminal Court (ICC), giving them a voice in the
courtroom.

Victims participate through lawyers, who, according to court rules, victims have a say in choosing. But in recent cases,
the ICC has increasingly taken over the decision of which lawyers will represent victims, with minimal input from the
victims themselves. While the court has cited legitimate reasons for this—including ensuring effective representation
and reducing the costs and duration of trials—it risks missing an opportunity to empower victims early in proceedings.

In 2015, a controversial decision on victims’ legal representation in one of the court’s cases—that of former Lord’s
Resistance Army commander Dominic Ongwen—threw these competing goals into sharp relief.

Who Will Stand for Us? Victims’ Legal Representation at the ICC in the Ongwen Case and Beyond draws lessons from
the Ongwen case and broader court practice. It calls on ICCjudges and its Registry to rethink their approach to victims’
legal representation, and to develop a shared policy to prioritize victims’ choices and ensure their voices are heard
and integrated into their legal representation. The report also urges ICC member countries, who fund the court, to
support new polices with the resources necessary for success.
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(above) Community members in Lukodi,
northern Uganda, watch a public screening
of the opening of the Ongwen trial.
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(front cover) A community member in
Lukodi stands next to a memorial of a May
19, 2004 massacre, one of the atrocities for
which Dominic Ongwen is facing charges
before the International Criminal Court.
Over 4,000 victims are participating in the
trial.
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