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Words in bold type in square brackets indicate omissions from
existing enactments.

Words underlined with a solid line indicate insertions in
existing enactments.

BILL
j ) .••1 \". 'l ., '\ I(l . ~.•

\\" I I \ "!-.
To amend the Higher. Education <:t\cit ,1994 so as> to ,regUlate the conduct of
members of the council, members of committees of the council and employees of a
public higher education institution engaging in business with the relevant public
higher education institution; and to adjust the period within which an independent
assessor appointed by the Minister must finalise an investigation; to amend the
National Student Financial Aid Scheme Act, 1999, so as to empower the Minister to
intervene in the case of poor or non- performance or maladministration by the
board of the National Student Financial Aid Sm.ef\le.; toprovfde for the dissolution
of the board, as weD as the procedure for such dissolution; to provide for the
appointment of an administrator to temporarily take over the management,
governance and administration of the board; and to repeal the provisions placing
an obligation on the employer of a borrower to make deductions from the
remuneration of the borrower; and to provide for matters connected therewith.

BE IT ENACTED by the Parliament of the Republic of South Africa, as
follows:-

Amendment of section 27 of Act 101 of 1997, as amended by section 8 of Act 23 of
2001 and section 7 of Act 63 of 2002

1. Section 27 of the Higher Education Act, 1997, is hereby amended-s-
(a) by the substitution for subsection (7) of the following subsection:

"(7) f'fhe members] A member of a council or a member of a
committee of a council-
(a) must be [persons] a person with knowledge and experience

relevant to the objects and governance of the public higher 10
education institution concerned; [and]

(b) must participate in the deliberations of the council in the best
interests of the public higher education institution concerned;

(c) must, before he or she assumes office, declare any business,
commercial or financial activities undertaken for financial gain that 15
may raise a conflict or a possible conflict of interest with the public
higher education institution concerned;

(d) may not place himself or herself under any financial or other
obligation to any individual or organisation that ~~/;l~~~~tp
influence the performance of any function of the council; and

5

j, 1

20

shenelle
Rectangle

shenelle
Rectangle

shenelle
Rectangle





3

(e) (i) may not have a conflict-of .intesest with the- public higher
education institution concerned; J"

1 • ,c' I' 'd (if).";)]lay not-have a direct.on indirect financial. ~[Sonal or other
interest lin any matter to bedisoussed at-anneeting and which
entails or may entail a-conflict or possible conaicr of interest

1_' with, the public' higaer-education institution' concerned;
(iii) must, before the meeting and in writing, worm the ehairper-

sonl of. that meeting of \hat confiici or 'Posslbl~ ~onfi.ict of
interest."; and

(b) by the insertion after subsectio~'(-'7YoIilIi following subsections: . ;
"(7 A) Any person may, in writing, inform the chairperson of

, • (i

:'. J I ' "r;~meetiB.~:~fure th~.m~g, ,of a ~(jnflic~o.Efoss-ible 'con~ict ~fi~re~est
d,,, '. Jo1oF-amember'''6f the'.ce\1ncil wttlNlTe -publIc higher education institution

concerned of which such person may be aware.
~Ir ,:'. !'(7B)Aniemberref6rredtOin'subsdCtionsm(e)abd(7A)is-obligedto 15
,': recuse himselterJhetsdf5f1'OlIUhe mee'ti~aUi:ing!the'discUssio.ri of.the

matter and the voting thereon. . , .
(7C) A committee of the council ~ith delegated functions in terms of

section 68(2) may nottake a d~Ci~ibnon a matter' considered by it if arty
member of the committee has a conflict of interest contemplated in this 20
section."'"

(7D) A member of the council or a member of a committee of the
council who contravenes subsection (7)(c), (d) or (e), (7A) or (7B), after

f I' f .!

Council has followed a due process, may be-
d '. , I" (a] ~ ,s~n~ 1f~%~tt.enn~i~_ga ~eeting;. OJ , : , '" .

(FA dlsqualifi~~ l ~~~rpf.~~~f.pu-"!f11 ~-a !p~~ber of a comrruttee
, of the coun I ,
" ;£(tf!) TRe·Jcbilii'i;1i'.Wbst.::2. ," ' . ' . ,i'

• i'lIl!> '01< (~) 6JVlt\g f;;~~d1<hne(proY'j'sions of section '21,9)and (7A) to (7D)
and section 34 and after consultation \Villi'the institutional forum, 30

" ,u"),r' (~N') r ,;llHib~)f.wfte:?tb?~1Wf1tt.~~btf~1 :~~'~eT~r~ of the council, all
the members of co~~e~ of the' council ;ili~a)1 other persons who
,exercise functions. :6f'-tlfe rHoun~'i1'in terrris df!delegated authority

: ,h L "':,JI'1l 'mtistr~ubsb1{xPThb .-"" I !f. ! --: . lE

Oi !il .d" il jrt?) fdqe;~~~J~I~i ~,dLPP;X;~?~~)~ ~e~'j~ ~f,~~,,~on 32 f9f an annual 35
dl claratlon- , '

(i 9Y~i~~1f-in~~PRil~e toJk6il, ~~cb 'I\l~iPber of a council
- !.-.Is .» 1- , I. cotrllllitt~t<iKd'ea~fiI~on who exe Cl tfs functions of the

co~cil in terms ,o{&tb~ateJ~uthbrity;
,/!. " "4 '" J:'1' 'J )1"0 'd' .AL' 511 "",', ", -

- rh< '!h1!'l if L)" , -er- ~iQ. b(his ofper nt).'lU1~i<uif1tetestsaI1gfi~l1cjary roles, the latter 40
'. , ).' toiribl~de bliP 'notHHe:!lifi#t1dt&; ~ffic~s; ,directorships of

,c9~pame~, ~embershiQs of clqse"coi1>?ra,tlons and trustee-
shi - . held' 'wl<i cl"

if) I, ),/, I i (l1l5' : fue fiii~duill ihteiests ahci fldu6i'at)I 'ro1es of the members

'j I",,;, • jU~;.,o~pis,)~~,~ef,im¥\~iat;,~fUINlY:,\ .')' dH·

Am~ntlni~bt"M s r:tion)§4iot'A~fl\)l of'i9#7- ., "
I

. (,
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.It;-

I -Z:lSlec!:too'3W kif th& Hi6-*e(Erl\'tt~ti 'b,q Ct; i997; 1 il.e-rebvI:ltnended by the addition
of-lliW¥61rdWiIlii§i! • eEti~hs:t.or-r:;'H:' , '}f '<; ,1(V;!fj kc:'d!!:'I:.J,,'i'tii '.Ill .,.

't: )'.-f ~-i,-1 ";'1 t·· yf"? /
" (4}. emplQYep u~t in \¥riting:-.--:::-':" _ . ~, ,

) bHo're ~ or' he'~SUine~ ~ffi~~~;J: , ~"Y,b~si:n~ssr~~t may ~ai~e,a c?~ict 50
" If 1J~6~bsSZ~~(~~~WtH~L\~W~%~t,~J~,~f,,~,~bliC higfl/et ~uc~~?n mstitunon

b (Bp' rtc/fttriJFel'J?ubU2(,W~ t 68bdii:io r, iil'Siithtl'c,jncOtlCein~i:fof any conflict or
pos~left l)1ffict of irtttirMtJ~fbt 'sucll £ub1id'h1~her etluclitton institution

., p<\lt~sl ahy gdods18 r~efVic~';ft<ibttv~l!ij;iplo ee of ~.or~at,'ii,sation within 55
which the employee holds an interes ';'_' ' J.L '-'

(5) An employee may not conduct business directly or indirectly with the public
higher education institution at which he or she is employed that entails or may
entail a conflict of interest with the public higher education institution unless the
council of such public higher education institution is of the opinion that- 60
(a) the goods, product or service in question are unique;
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(b) the sllpt1neriisia sole provider; and Hal; \

(c) it is in the best interest of tlrelinstitlifiml'.' I i lli'

(6) An emW~~'ma,y not onr<behalffoflthat 'Pm,1i€l highel1 education institution
eoneaet wiili:mmself orneFSelf.(\)J.t;any:entity;inrwbicdllire or she has a direct or
-indireer financiaM?l1l personal interest. l,ll: 5' 5

(7) Ceatracting-referred insubseali0nir(61 relatesrto.ccnduct that is aimed at
j receiving amy:direeFor indirect peesenal-gain that does not' form part of the

emplo;¥mtm1i,relationsnipconteIrtplated Wl'sunsectioilr(1!),I'.

Amendment.of.sectjon47,o£Act tOt of 1991. '. H"

,
,3;,StSctlon 4+7 of tij,e ;aighe.r;,~t,t~&!.lilAM!,,~~9ft7/~~hlie~~l?~':.AW;l,~,ndedby the 10

substitution, in subsection.t.l) for .thewPfdl'prec~ iilaJj~gral?Iii{p).o~,the following
words: , .,' i q "" ,( J

"An independeqt assessor apPPi,nre,d.lft;lqer~()n 44; must, ,within [30 days] ~
'!Wriod;,Q,eterm,ingdhytl).e MWis~errbut.,QOtle~I1g 90,A~YISaJl4pn the terms of
reference specified by the Minister=-" . 15

, , .,', J\. fl . . "

Insertion of sections 4A an,d.4B in ~~t ~6,of t99,9" J

.•• ' '!:'.;:« ·r 1., ,,';.~, i!·;' .: l~',' ': :;~~ i-:';(""''-j
4. The following sections are hereby inserted in the National Student Financial Aid

Scheme Act, 1999, after sectiona: I i '

'''Intervention bl)\1iWSter
,. I- .:

40

I,.
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Inse'inon=-Ofi'(~:ba ter~'m~G st)of<l999l"; ;:1(, :~"1;.• l 'I " I Ht'i. 'I
r! I: Ii' iT.' .1; i; { f !

5. The following Chapter is hereby inserted in the National Student Financial Aid
Scheme Act, 1999, after Chapter 2: l. , • U I ,I ,

J{I!

(. 'Il "" fl,: iV. ),L '\-l'

Apw~~nt.ofa~, r. if

f:!",rL.i 1·Jrl~·tI~ '.Jilt

I' 5

J' I

't • .:

17A. (1) Notwithstanding any other provision ~fthis Act, the Minister
may, er consultation with the board if pr~eti4lPle, ~Ppoi)lti~ :rgef~oQ>as,
administrator to take over the management, governance and administration
of the NSFAS and to pew.>~$l} fun '" f.tjJj,~, Jf-· :'~ri,
(a) an audit of the financial records of the NSFAS or a report by a 10

,~Wf~~ 9?l')I1N~ q~1frI~fW1~~~pl}H~r ~, ~lfj~Q~10f
," .~ ~qt!fl<\\~s- •• 9I,~~ 1~It:9P~, ~~j9(flJeetIw..~y,e<,ilffi,' cnorung

11'-J !.·AA ~l~F.t\S/!.~I. f' d(~l'(~ :·r ... ' I' ~Ji.f'~! ·r,jfJ »: !, Jb ,"~W other circumstances, ~rWrthat revea1~diq.~~iat,S?E other malad-
'-."1, ",Mtinis!!:ilti9f.Pf a,serious::na~:or,tht1,~rQ.O~ un~nriining of the 15

effecPXe.fW}F ~q. g,~fttit'NSl:AS;,or ' r:(1-", "Ire the bo'(d f' ...eSrpf{u~ a:' intme t. ' '. "-,,
) ~'''~~,)~lwb~IX?<,,:,q,: .1'.',' :c •
(2) The Minister may orily act m terms of subsection (1)(a) or (b) If the

appointment of an administrator is in the 4t~ere~~ gr~,r;r~FA~~.ap.9-,~her
education and training in an open and democratIc society, ,., ' 20

(3) (a) The Minist~r ~ppoi~ts~. ~~mor ~?r ~N~,hpe!i~ls.Iflayche
,~, ~P,t~~ ,Qy' rpe ¥Inl t r but.s,u~ii ~r;to«m,av not exceeQ twoyears.

,I'T rb TIe' ~i~js,l!"5f'~ eQillii1he .Jrii@ 2~nlenP 'tat~~Cin . ara h (a)
once for ii-, ri&i~6eer~~kr"::'rlths. . <:q 5·' ' p, grap
j~, :1f,ffl. fj~,.-'l'-'" ~, .\; Ht ~" dh' " .

'A~istance'-tO'li~rdSt~i1r In,c, le ".!y ? 25
.,-i ,~~r ~ ! I. I:.! l '. ~f 'I

(' ',.
30

. ,

" 17D., Th!:; board, .i$.djsSQlv~i{,frb~ ·th~·dJt~,ifh'J'M'uiister appoints the 35
cidriiiill,stratoPi!i1errriS ,Qf s~tibI{l7 A(P)(ar". AT. . r " •

....! '. r .•J 1 ~ l ~ 'r 11 1...;7 • 'I _ ~ f ,:

Repeal of section 23 of AC't 56"--( Qijq) • ; '.irJ d,' ':' r , l'
Prt~,':1flf-rrftOtl.:t.) jl ,,';. 1" , 1\

t6: S~tioii:f21' O'r-the NaJ6n}J~tudent'Fi~ancI~) -d-s~liem '~~'r1999, is herebyre .J°aied. FT e - • ..,. ~'~ V ,l r : .... )("ff 'I ·:·()~,~"1· i "-, 1 1l .

pe ,l , !' '. ~' .. ';" ":l," I'" , ,

Short title / 0 ) 40

t71~,Ac is c~e~ ,fhe)~}&fffBgll;~a~op!1lrr~~s Am,~~~~l}t ~c~ 2011. '. s

;,' nr {., Iq bfIR ,.-f:):, .ri') ~Li...j;/,. 1 :\.: .nr l ,.

;2 }.' " • .• ',; ;fj:;( %fl I' . ,
·~..J:'".f~ i'r(ftJ .•. ~·:t,i(~:;A;,.... :1.( l,~ii J.

'i..,f7"Tq(;'·) I~:j ,;,lJ~CHdl ;-r .uon J:JL 110 . "L;! I ~i.,' ".li ;

. 1fT'..•. :~·'l,.}._,(1 r : . q 'i' 1;. LL.:J. j~!"-1"i' i j. ••

t ii .~~",,)':j ~'T:nfT'''''-' r: ,I
, " ' ~: ~ !.'
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MEMORANDUM ON THE OBJECT~H~HIGmm.,4m'bTG\\FJQNnt
LAWS AMENDMENT BILL, 2011

!j./ ;:~;',ih;~; If" ";\(: !l.fi' i!';j:~< .n, rll !y~jl~l.nj l.jJL)T~nf ~:': ;t ,)!\:' J:
1. OBJECT OF BILL

3. CONSULTATION

The Bill was ptitili~I1~df6r~tibfig ~omm~rlUnG~virdihk1{Ntilic~'Nb~ 228~~u15iiJhea
in Gazette No. 34222 of 15 Apri120ll. All stakeholders and the public were provided
with an opportunity to submit comment. Several comments were received and were
accommodated in the Bill. The following stakeholders submit comment:

(a) Association of Private Providers of Education, Training and Development;
(b) Centre for Further Education Policy Development;
(c) South African Democratic Teachers' Union;
(d) South African Qualifications Authority;
(e) Umalusi; and
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(fJ Witwatersrand University.

4. FINANCIAL IMPLICATIONS FOR STATE

Apart from publication costs, no extra financial implications are foreseen. The costs
to appoint an administrator for the NSFAS will be accommodated in the budget of the
NSFAS.

5. PARLIAMENTARY PROCEDURE

5.1 The State Law Advisers and the Department of Higher Education and Training are
of the opinion that this Bill must be dealt with in accordance with the procedure
prescribed by section 75 of the Constitution, since it contains no provision to which the
procedure set out in section 74 or 76 of the Constitution applies.

5.2 The State Law Advisers are of the opinion that it is not necessary to refer this Bill
to the National House of Traditional Leaders in terms of section l&(l)(a) of the
Traditional Leadership and Governance Framework Act, 2003 (Act No. 41 of 2003),
since it does not contain provisions pertaining to customary law or customs of traditional
communities.
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