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BILL

To provide for the establishment of an independent Office of the Military Ombud;
and to provide for the appointment and functions of the Military Ombud: and to
provide for matters connected therewith.

E IT ENACTED by the Parliament of the Republic of South Africa, as
follows:—

Definitions

1. In this Act, unless the context indicates otherwise—
*“Constitution™ means the Constitution of the Republic of South Africa, 1996;
“Defence Force™ means the South African National Defence Force contemplated
in section 11 of the Defence Act, 2002 (Act No. 42 of 2002);
“Department” means the Department of Defence;
“Deputy Ombud™ ‘means the Députy Military Ombuod appointed in terms of
section 5;
“member” bears the same meaning ascribed to it in section 1 of the Defence Act;
“Minister” means the Minister responsible for defence:
“Office” means the Office of the Military Ombud established in terms of section 2;
“Ombud” means the Military Ombud appointed in terms of section 5;
“prescribed” means prescribed by regulation under section 15.

Office of Military Ombud

2. (1) The Office of the Military Ombud is hereby established.
(2) The seat of the Office must be determined by the Ombud in consultation with the
Minister,

Object of Office

3. The objective.of the©ffice is to investigate and ensure that complaints are resolved
in a fair. economical and expeditious manner.

Mandate of Office

4. (1) The mandate of Office is to investigate complaints lodged in writing by—
fa) a member regarding his or her conditions of service;
fb) a former member regarding his or her conditions of service;
(c) a member of the public regarding the official conduct of a member of the
Defence Force: or
(d) a person acting on behalf of a member.
(2) For the purposes of this section, conditions of service bear the same meaning
assigned to it under section 1 of the Defence Act, 2002 (Act No. 42 of 2002), as
amended.

30
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Appointment of Military Ombud and Deputy Military Ombud

5, u)mmmmmmemmummmmy appoint
a Military Ombud. riird yifiey!

(2) The National ‘Assembly mummnmdmﬁus m&mﬂmd“by‘the “Portfolio
Committee on Defence and Military Vetérins'and ‘@pproved by the Nationil Assembiy 5
by-a resolution adopted with' a supporting vote of a majority’ arns»menihm

(3) Due regard must be given to—

(@) participation by the publie in‘the nmﬁhmmem il
(b) ransparency and'epenness;and 0 Wt e
(c) mepubiacaunuofamwidoﬁmmmpmumm LUED 10

(4) The Ombud must— '

(a) possess ddequalc knowled “of| thH ‘Constﬁ‘\ﬁon ﬂﬂd ﬂmst have Eega.l
kriowledge; ‘and - O i Wl

{ bl have knowledge of or experience in nﬁimq nhdJ pﬂbﬁt’ um tlml
mgahﬁ&waapemdaﬂﬂyem i 15

(5) Thﬂ President must, in consultation with the Gmbué, uppﬁm a Dcputy Mdﬁdjﬂ

Ombud who— HIEZ 1é
{a)' possesses adéquate’ kﬂﬂﬂeﬂgb‘bﬂl‘w Constitution; and - '
(b) has knowledge of or experience in m:hlary and pubhc zaimmwtratlon thal was
gained ‘over a period of eight years, 20

(6) The Ombud holds office for a non-renewable p:nod df SEVER years) el ton

(7) The remuneration and other terms ‘and: conditions-of service of the &nwd and
Deputy Ombud must be determined by the Pres:dcm wnh ﬂle concurrence. of the '

" -Minister of Finance: Provided thatw /o0

fa) the salary of the Ombud must mot beiewthnnﬂ"b Enlﬂry of ajudge of a High 25
Court, as determined by the President under section 2(1) of the Judges’
Remuneration and Conditions of Employment Acty 2000 (At Ne. 147 of |
2001); and

(b) such remuneration‘ifiay not be reduced dnd sachterms and conditions may not

< beradversely! altered during 'the term. of office’ ﬂf'the‘(&'mbu&and Deputy 30

Ombud.

(8) The Ombud and Deputy Ombud may at‘any fime resign by mﬁnﬁﬁng a written
notice tothe President atledst mmmmmm»ﬂwinmued dmOfvamﬁon of office.

(9) The Ombud may be removed from offieeson— 11 1 7

fa) the ground:of misconduct,’inelipacity or'iicompetence; - < 35
(b) a finding to that effect by the Portfolio Cimﬁmttee ‘on Bﬁw hi Mtlua.ry
Veterans; and f!
(e} ' the adoption by the Natiorial Assehiﬂy ofammlutmn%ﬁmg If(!l-r Ihorcmoval
of the Ombud from office.

(10) A'resolution of the National Assembly conceming the removal ﬂfMGmbud 40
fmmaﬁeemuslhbadnmbd wima mppomhg voteofnmﬁjmyefth&mﬁ'softhe
National Assembly.

(11) The President may remove the Deputy OmIJud from office on the grounds of
misconduct, incapacity’ or ‘incamipetence, ‘after ‘affording  the- pwso{vmeemod a
reasonable opportunity to be heard, and subject 1o applicabléfegislation. ' - 45

““Powers and functions of Ombud and Deputy Ombud /1/¢/56qmi Lis sansbiggabot

6u(1) mambﬂmmmmuqiﬂms kidgedwmﬂham%@hmdrﬂanm
with this se¢tion. ! IFEY i v arniigitl el o
(2) A complaint must be lodged in writing wuh the ﬂfﬁhean" the prescribed mhnmu'
(3) On receipt of a oornpiaim the Omhld musrw thc tlﬂmplaﬁ!‘ls may be 50
prescribéd. U (R
(4) The Ombud must investigate u mniplamt fairlyf cxpudiﬁmﬂy wt]mut Tcan
favour or prejudice.
(5)Th=0mhﬁamym1nvemgmamﬂm mﬂdsstthmBud—-— sl ald
(@) 'has i writing ififormed ewmm parlyta ithe' omnpl%imt:fﬂw‘ '55
receipt thereof; altisAdIah 1 n
S mMMMMhMMﬂMW pmmmmpamﬁm
that will enable the parties to respond to the complaint; dnd’ ©©
{e) has afforded all interested parties the opportunity to submit a response to the
complaint. 60
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(6) For the purpose of subsection, (1), the. Ombud-—, ersetilil o in L e s
fa) may summon any person to submit an af.ﬁdam or aﬂirmed declmuon or lo
- wmmmmwmummmmmmu
a bearing on the matter before him or her;
. 1(&). may resolve any, dispute by means of mediation, mﬂmmﬁ momﬂuns
or in any, other expedient manner; and; =
(¢) musl promote the observance nfthcﬁmdammlnghtsefﬂu members of the
Defence Force. U
(7) After investigating a complaint,, Mﬂmw mlﬂl--rr i
{a) uphold or dismiss the complaint, or issue an alterpative msulunon.,
(b) recommend an alternative resolation. to the Minister; or
(c) refer the complainant to the appropriate public institution for finalisation, if
the matter falls outside his or her jurisdiction.
(8) If the Ombud upholds the complaint, the Ombud must reoommcad.ihbappmpnalc
relief for implementation: to the Minister. n
(9) The Ombud must immediately afier- finalisation- of the mvem;amn, and in
writing, advise the complainant and any other affected person of the outcome of the
investigation.
(10) The Ombud must perform any, other function allocated to him or her under this
Act.
(11) The Minister may ass;gn I.Cl the Omhud any otheraddmwal functions which are
not inconsistent with this Act. 1
(12) The Deputy Ombud must pa:t'wm any functwnsasslaned te him or her by the
Ombud. o
(13) The Deputy Ombud must pcrformmc ﬁmmns oflht-Om-bud if the. Ombud 13
forau}'reasemmabhtope:fmm hlsa:h:rmnmom ity

antaﬁuonjurisﬂeﬂon

7. (1) The Ombud may net investigate a complaint relaging to—
{a) the mannerin which a military judge perferms his er her functions.in his or her
capacity as a judge;
(b) a matter that is peading before a military or civilian court; or
(c) 'a matier on which ardecision has been taken by a military or civilian court.
(2) The Ombud may refuse to investigate a complaint if—
(a) the investigation. may undermine .channels: of command, or constitute
insubordination in the Pefence Force;
(b) the complaint is frivolous or vexatious;
(¢) the complainant has failed to lodge a complaint within a reasonable time as
prescribed;
i(d): .a member has not first used the mechanisms, available under the Individual
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15

20

.25

35

~Grievance Regulations, 2010, unless the complaint relates to problems 40

inherent in the system which bring about an adverse result to the complainant;

or
(e): amalterhnsbeﬂmfamdformlummshmymmm
mechanism available. | ., il
Independence and impartiality,. () - 00 b oo i b rrewo @S

8. (1) The Ombud and staff members must serve independently and impartially and
must perform their functions in good faith and without fear, favour, bias or prejudice,
subject o the Constitution and the law. i

(2) The Minister, must afford ithmbudsudlmmamy bamsambiy
required for the protection of the independence, impartiality and dignity of the Ombud.

(3) No person may hinder or obstruct the: Ombud ormembers of his or her staff in the
performance of his or her or their functions.

(4) Members and employges of the Depariment must cooperaie with the Ombud and
Deputy Ombud in the, mf@mmcﬂfhﬂfmwmm pnwudmgdmn
reasonable access to facilities, information or documents. e

(5) The Office must. pmnemz:conﬁdamhlx mmﬁw m{ulmmquum in
terms of subsection (4). -

50
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Staff

9.£1):Fhe:Ombud must appoini staff mmmmuumﬁemnfhisn

her functions in terms of this Act. 3 [

(2)Ttnrenmnum1mnad0ﬂmmmsandcmdmmso{sﬁvmofihemﬁ”mﬂhe
determined by the Ombud, with the concurrence: of the Minister and the Minister of
Finance.

(3) The appointment of the Ombud, Deputy Ombud or the staff contemplated in
subsection (1) may not be confirmed unless they have been issued with the appropriate
or provisional grade of security clearance by the Intelligence Division of the Defence
Force contemplated in section 33 of the Defence Act.

Finances

10. (1) Expenditure in connection with the administration of the Office must be
funded from monies appropriated by Parliament for that purpose, as part of the budget
vote of the Department.

(2) The Ombud must, subject to the Public Finance Management Act, 1999 (Act No.
1 of 1999)—

(a) account for all monies received or paid by the Office; and
(b) cause the required accounting and other records to be kept.

Reporting

11. (1) The Ombud must, within 30 days after the end of each financial year, submit
to the Minister an annual report on the activities of the Office during the previous
financial year.

(2) The Ombud must report to the Minister on the activities of the Office as and when
requested to do so by the Minister.

(3) The Minister must table the report contemplated in subsection (1), in Parliament
within one month of receiving such report from the Ombud.

Disestablishment, judicial management and liquidation

12. The Office may not be disestablished or placed under judicial management or
liquidation except by an Act of Parliament.

Review

13. Any person aggrieved by a decision of the Ombud may apply to the High Court
for review against that decision within 180 days of the decision of the Ombudsman.

Offences and penalties

14. (1) Any person who hinders or obstructs the Ombud or a member of his or her staff
in the performance of his or her or their functions, commits an offence and is liable on
conviction to a fine or imprisonment for a period not exceeding 12 months, or to both a
fine and such imprisonment.

(2) Any person who contravenes section 8(5) is guilty of an offence and liable on
conviction to a fine or imprisonment to a period not exceeding 24 months or to both a
fine and such imprisonment.

Regulations

15. The Minister must, after consultation with.the Ombud, make regulations
regarding—
(a) the procedure for lodging a complaint;
(b) the method and conduct of investigation;
{c) the format of a written complaint;
(d) the registration of a complaint; and
(e) generally, any matter that may or must be prescribed in terms of this Act.
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Short title

16: This Act is called the Military Ombud Act; 2011 and comes intooperation on 4
date fixed by the President by proclamation in the Gazeneé.
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MEMORANDUM ON, THE-.OBJECTS OF THE MILITARY
OMBUD BILL, 2011

OBJECTS OF THE BILL

The Bill seeks to establish the Office of the Military Ombud (the Office), which
must attend to complaints emanating from members of the Defence Force and
members of the public, and which must ensure speedy resolution of complaints
within and against the Defence Force.

DISCUSSIONS

2.1 Currently complaints arising from the Defence Force are dealt with in terms of
the Individual Grievance Regulations and by a military investigator located in
the office of the Public Protector. Due to the uniqueness of the defence
environment, the Department contends that this arrangement is insufficient
and inefficient as a complaints resolution mechanism.

2.2 An impartial Office serves a meaningful contribution in attending to these
complaints as they often emerge from a widespread culture of uncertainty in
dispute resolutions within a largely closed organisation. Although the
grievance procedures have been improved, the establishment of the Office and
appointment of the Military Ombud will go a long way in addressing these
issues,

CONSULTATION

Various consultations have been conducted between the Department of Defence
and internal stakeholders.

COMMUNICATION IMPLICATIONS

The proposals contained in the Bill were sufficiently canvassed with affected
internal stakeholders, and it is envisaged that further communication will be dealt
with in accordance with the departmental chain of command.

FINANCIAL IMPLICATIONS

Costs resulting from the implementation of this Bill will be bome by the
Department and will be budgeted for.

ORGANISATION AND PERSONNEL IMPLICATIONS

The Bill provides for the establishment of a new entity. It is envisaged that new
human and logistical resources will be required for the execution of the new
functions.

VULNERABLE GROUPS

The Bill will enhance the working relations and morale of the members by
attending to their complaints speedily. The Bill further seeks to allow members of
the public to come forward with complaints against members.

PARLIAMENT PROCESS

9.1 The Staie Law Advisers and the Department of Defence are of the opinion that
this Bill must be dealt with in accordance with the procedure established by
section 75 of the Constitution since it contains no provision to which the
procedure set out in section 74 or 76 of the Constitution applies.
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8

9.2 The'Staté Llaw Advisers are of the‘dpinion thal it'is not'necessary'to réfer this
Bill to the National House 6f Tradifional Eeadérs in terms of section 18 (1)(a)
of the Traditional Leadership and Gevernance Framework Act, 2003 (Act No.

41 of 2003), since it does not contain provisions ipertaining to customary law |
or customs of traditional communities.
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