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Editorial

Courts as a site of struggle: 
challenges to the rule of law 
in South Africa

It is both ironic and fitting that this 50th edition of SA Crime Quarterly has a strong legal focus, since over the 

past few years South Africans have increasingly turned to the courts to resolve and adjudicate issues that 

arguably should have been resolved by other means. While a positive interpretation of this is that the courts 

and the judiciary have retained the confidence of South Africans, it also suggests that we have run out of 

other options, and seem unable to resolve political and other crises through negotiation and compromise. 

This is additionally ironic, since our ability to peacefully negotiate ourselves out of apartheid meant the South 

African transitional process and the Truth and Reconciliation Commission were hailed as a success all 

over the world. 

In the last edition of Crime Quarterly (SACQ 49), which focused on the challenges of communities in the 

platinum belt to hold traditional leaders to account, contributors showed how community members who have 

turned to the courts to resolve disputes with traditional leaders (who are supposed to act in communal interests) 

have often been left feeling frustrated and helpless. This has led not only to a loss of faith in the criminal justice 

system but also to an increase in public protest, with equally unsatisfying outcomes. 

Be it for rural communities struggling for justice, or political parties seeking to resolve governance crises, such 

as whether the President is responsible for costs associated with the building of his massive homestead in 

Nkandla, the courts should be the final arbitrator – applying the law to determine the correct outcome. This is 

a powerful role – when the litigants accept the rule of law. However, increasingly we are seeing that when the 

outcome of court cases does not favour the African National Congress (ANC) or those who hold positions of 

power, the courts offer a means to delay or stall any further action, almost indefinitely. Repeated appeals against 

judgements take years and a massive financial commitment – they are thus the reserve of those who have 

access to substantial resources. But in some cases the findings of courts are simply ignored when they don’t 

suit those who hold power. This has been the case in Oudtshoorn in the Western Cape, where, despite court 

rulings requiring the ANC to step down after having lost its majority in a municipal by-election, the councillors 

and mayor have refused to do so. Oudtshoorn is only one among several local authorities facing crises of this 

nature. The power to enforce rulings in situations like this is in the hands of the police, who cannot and should 

not be pulled into fixing problems that should have been resolved at a political level. Oudtshoorn is just one 

example of where the rule of law has been flouted; there are unfortunately many others.

The breakdown of the rule of law at local level is dangerous. When the courts can no longer offer resolution, and 

when the breakdown of the rule of law threatens to, or does in fact, affect the delivery of basic services such as 

clean water, waste removal and repairs to roads, we will face not only increases in violent public protest but also 

the possibility of a public health disaster. 

In this edition of Crime Quarterly Martin Schönteich shows how political interference in the National Prosecuting 

Authority and the failure to appoint credible and stable leadership threatens to incapacitate the institution and 

affects access to justice in lower courts, as it saps morale and undermines the ability of prosecutors to get on 

with their jobs. 
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The two case notes in this edition reflect on two important issues. Phumlani Tyabazayo analyses the Western 

Cape High Court and Constitutional Court judgements in the case brought by the Minister of Police to prevent 

the Premier of the Western Cape from establishing a commission of inquiry into policing in Khayelitsha. These 

judgements have clarified the scope of the oversight function of provincial governments in relation to policing. 

Since these judgements, the commission has been completed and offered a substantial set of findings and 

recommendations, which, if implemented, would make a positive difference to policing, at least 

in Khayelitsha.

In her case note Zita Hansungule considers the finding of the Constitutional Court that the Criminal Law (Sexual 

Offences and Related Matters) Amendment Act 32 of 2007 was unconstitutional in that it required names of 

child offenders to be automatically included on the National Register for Sex Offenders upon conviction of a 

sexual offence against a child or person with disability. This judgement is significant not only because it relates 

to the rights of children who come into conflict with the law but also because it provides the lower courts with 

the basis on which to exercise discretion in cases involving young sex offenders.

We conclude this edition with an article by Douglas Coltart, who draws on South Africa’s experience to show 

how the new Constitution of Zimbabwe might be used to amend the laws relating to rape and sexual offences 

in that country, and improve justice for survivors.

Chandré Gould (Editor)
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A story of trials  
and tribulations  

The National Prosecuting 
Authority, 1998 – 2014 

*  Martin Schönteich directs the National Criminal Justice Reform 
Programme of the Open Society Justice Initiative. He previously 
worked as a senior researcher for the Institute for Security 
Studies’ Crime and Justice Programme, and as a public 
prosecutor for the South African Department of Justice. He is 
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This article begins with describing the decades-old 

struggle by South Africa’s most senior prosecutors 

to be independent of executive interference. 

Unsurprisingly, the independence of the National 

Prosecuting Authority (NPA) played a prominent role 

in the debates around the establishment of a new, 

unified prosecution service for a post-apartheid 

South Africa. This is followed by an analysis of the 

development and growth of the NPA, focusing on its 

performance and the impact political interference – 

and the politicisation of some of the NPA’s leadership 

– has had on the organisation and its operational 

effectiveness. The article is based on research the 

author has undertaken on the NPA for the last 15 

years,1 including interviews with a cross section of 

NPA staff in a number of provinces in 2012 – 2013.

Born into controversy

The establishment of the NPA was itself contentious.2 

From the beginning of negotiations in the early 1990s 

about South Africa’s future political dispensation, 

control over criminal prosecutions and, related, the 

relationship between a new prosecution service and 

the political executive were contested.3 It is necessary 

to provide some background to the debate, as 

the arguably ambiguous constitutional provisions 

dealing with the NPA would come back to haunt 

the organisation as it experienced, and, at times, 

succumbed to, political interference.4 

Since Union in 1910, South Africa’s prosecutors 

were, to varying degrees, subjected to executive 

Established in 1998, the National Prosecuting Authority (NPA) immediately had to deal with escalating levels of 

serious crime. Through a variety of innovations, including prosecution-driven investigations popularised by the 

‘Scorpions’, specialised career paths for prosecutors, a focus on performance measurement, and improved 

conditions of service, the NPA quickly became an employer of choice for a new generation of law graduates. 

Over the last 16 years, the NPA’s specialised units have performed well. However, the NPA’s performance 

at the level of the lower courts – where the vast majority of prosecutions occur – has been mixed. With the 

appointment of its sixth head or acting head in late 2013, the NPA has been burdened with inconsistent – and 

at times, poor and unsuitable – leadership. Relatedly, political interference and the politicisation of the NPA 

have seriously undermined a once promising institution, negatively affecting staff morale and performance and 

sapping public confidence in the NPA. The future of the NPA as an institution that exercises its functions without 

fear, favour or prejudice, as mandated by the Constitution, hangs in the balance.
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interference in their affairs.5 Between 1926 and 1992, 

successive ministers of justice effectively controlled 

the attorneys-general, the country’s most senior 

prosecutors, whose powers extended largely along 

provincial lines.6 

In 1992, the Attorney-General Act7 sought to ensure 

that attorneys-general functioned independently of 

the executive. In terms of the Act, the authority to 

institute prosecutions became the sole responsibility 

of the attorneys-general and their delegates, free 

of ministerial interference.8 Post-1994 the African 

National Congress (ANC), as ruling party, viewed 

the 1992 Act with suspicion. It regarded the Act 

as a political ploy by the outgoing National Party 

government to entrench the position of the attorneys-

general, who were representative of the old order.9 

The ANC successfully pushed for a constitutional 

provision to establish a national prosecuting authority 

for South Africa, whose head would be appointed by 

the president.10 The constitutionality of the provision 

was challenged by a number of provincial attorneys-

general at the time, on the grounds that it impinged 

on the separation of powers between the legislature, 

executive and judiciary.11 The Constitutional Court 

rejected this objection, arguing that the prosecuting 

authority is not part of the judiciary, and that the 

appointment of its head by the president does not 

in itself contravene the doctrine of the separation of 

powers.12 

Fears about the NPA’s independence from political 

interference revolved around two related concerns, 

with the first being the power of the executive – that 

of the minister of justice in particular – to influence 

and interfere with the function of the country’s 

chief prosecutor, the National Director of Public 

Prosecutions (NDPP).13  Second, the centralised and 

hierarchical nature of the NPA endowed the NDPP 

with considerable power over the provincial Directors 

of Public Prosecutions (DPPs) and, by implication, all 

prosecutors in the country.14 For example, the NDPP 

has the authority to intervene in the prosecution 

process when policy directives are not complied 

with,15 and to review a decision to prosecute or 

not prosecute, after ‘consulting’ the relevant DPPs 

(i.e. the NDPP can overrule his deputies, provided 

consultation has taken place).16 

In 1998, then president Nelson Mandela’s 

appointment of Bulelani Ngcuka as the NPA’s first 

head raised concerns among the General Council of 

the Bar and opposition parties that the NDPP would 

be a partisan political appointee.17 Ngcuka, relatively 

unknown prior to his appointment, had served as 

ANC Chief Whip in the National Council of Provinces, 

following earlier work on the ANC Constitutional 

Committee and with the United Democratic Front. 

Ngcuka was, however, well regarded across the 

political spectrum and considered a hard worker and 

consensus-builder.

Immediate challenges, new priorities

On assuming his post in mid-1998 – initially with no 

staff or even a national office – Ngcuka faced three 

fundamental challenges:18 winning the respect and 

allegiance of senior prosecutors, many of whom 

had been appointed during the apartheid era and 

who had opposed the creation of a centralised 

prosecution service; raising morale and productivity 

among junior prosecutors; and building public 

confidence in the new prosecuting authority.19 

Some of these challenges were acute. The NPA 

inherited a fragmented, provincially-based and poorly 

remunerated prosecution corps, with some offices 

close to collapse.20 For example, between 1994 

and 1997 some 630 prosecutors – approximately 

a third of the total number of prosecutors at the 

time – resigned countrywide.21 Between them they 

had the equivalent of more than 2 000 years of work 

experience as prosecutors, and their departure 

inevitably lowered the average experience level of 

prosecutors.22 

The establishment of the NPA coincided with a shift 

in priorities for the criminal justice system.23 From 

1994 through 1997, government leaders in the 

justice sector had focused on the transformation 

of the police and the criminal justice system more 

broadly. Their goal was to make the justice system 

more responsive to community concerns, more 

accountable and democratic, and more focused on 

some of the underlying drivers of crime, especially 

socio-economic deprivation.24 

By 1998, however, with concern about rising 

violent crime spreading to virtually all communities, 
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condemnation of the ineffectiveness of the criminal 

justice system was widespread. In response, the 

government adopted a more aggressive approach to 

combating crime through robust and visible policing, 

tougher bail laws, severe punishment of criminal 

offenders, and new enforcement tools to deal with 

organised crime.25 This resulted in a massive increase 

in arrests and cases of criminal investigations referred 

to court by the police for prosecutors’ attention.26 

The NPA responded to these challenges in a variety 

of ways.

Innovation and specialisation

The NPA’s enabling legislation provided the new 

prosecuting authority with a powerful capacity 

to combat crime in the form of Investigating 

Directorates.27 Headed by a senior prosecutor, 

Directorate staff were granted considerable 

investigative powers. Investigating Directorates 

were designed to be staffed by a core group of 

senior prosecutors and detectives, assisted, where 

necessary, by relevant specialists such as forensic 

accountants and intelligence personnel. Investigating 

Directorates were meant to enable prosecution-

driven investigations,28 where investigations 

are conducted under the close guidance and 

assistance of a senior prosecutor to ensure that 

evidence collected can be used effectively in court.29  

Traditionally, prosecutors and investigators in South 

Africa worked relatively independently of one another 

in different agencies.

The NPA quickly established three high-profile 

national Investigating Directorates: for organised 

crime, serious economic offences, and corruption.30 

In 2001, these were submerged into a newly created 

Directorate of Special Operations (DSO), commonly 

known as the ‘Scorpions’, focusing on a variety 

of national priority crimes and organised crime.31 

With a focus on high-profile cases, the Scorpions 

were almost immediately a public relations success. 

Moreover, the new directorate demonstrated the 

effectiveness of prosecution-driven investigations for 

successfully prosecuting complex crimes.32 

Within the first five years of the NPA’s existence 

a number of specialised units were established, 

permitting prosecutors to develop skills and long-

term strategies for combating particularly challenging 

and pernicious forms of crime.33 The first such unit, 

set up in 1999, was the Asset Forfeiture Unit (AFU),34  

using South Africa’s new forfeiture legislation to 

pursue the assets of persons involved in organised 

crime and the proceeds of such crime. Shortly 

thereafter the Specialised Commercial Crimes Unit 

(SCCU)35 was established with the aim of reducing 

complex commercial crime and, together with the 

police, effectively investigating and prosecuting these 

crimes.

Also in 1999, the Sexual Offences and Community 

Affairs (SOCA) Unit36 was established with the 

objective of reducing levels of violence against 

women and children, and minimising the secondary 

victimisation that victims of sexual offences 

experience in their dealings with the criminal justice 

system. SOCA set up the first ‘one-stop’ Thuthuzela 

Care Centre for sexual offences victims in 2000.37 

Now numbering 35 around the country, the Care 

Centres use a multi-disciplinary approach, involving 

all the role players necessary for a successful sexual 

offences investigation and prosecution.38 This 

integrated model has received much international 

acclaim and is being replicated outside South 

Africa.39 

In 2003, the Priority Crimes Litigation Unit was 

set up to deal with, inter alia, international crimes 

contained in the Rome Statute of the International 

Criminal Court, crimes against the state such as 

terrorism, and matters emanating from the Truth and 

Reconciliation Commission (TRC) process.40 

The NPA also established a number of other units 

and programmes supporting its core prosecutorial 

function, including corporate services, an Integrity 

Management Unit, a research office, an Aspirant 

Prosecutors’ Programme, and an Office for Witness 

Protection.41 

A division of the NPA dedicated to managing 

the performance of prosecutors countrywide, 

the National Prosecuting Service (NPS), was 

also established.42 Through the NPS and a court 

management unit, the NPA initiated a strategic 

planning process and the design of a system 

of performance measurement. It introduced 

performance targets for individual prosecutors 
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and provided enhanced training and a new level of 

managers (chief prosecutors) to help coordinate and 

assess the performance of prosecutors.

A further innovative development was the introduction 

of a ‘community prosecution’ model, which sought 

to generate a new range of responses to crime that 

moved beyond the traditional NPA role of processing 

and prosecuting cases.43 Instead of prosecuting 

cases in court, the community prosecutor’s mission 

was to reduce and prevent crime, and build 

relationships and collaborate with the community.44 

Consolidation and growth

During the early years of the NPA’s existence, 

Ngcuka and his senior team sought to create a 

national and unified prosecuting authority; in terms 

of both structure and management systems and the 

attitudes of its staff. This was no easy task. At the 

time of the NPA’s creation, the country’s (provincial) 

prosecution services were losing professional staff at 

an alarming rate because of, inter alia, poor pay and 

working conditions, many senior white prosecutors’ 

uncertainty about their future, and rapidly rising levels 

of recorded crime, which not only placed increased 

burdens on prosecutors but also undermined public 

confidence in the criminal justice system.

Partly because he was a political insider with an open 

channel to then president Thabo Mbeki, and partly 

because of the pressure the government experienced 

to combat crime, Ngcuka managed to accrue 

additional resources for the NPA, including salary 

increases for prosecutors.45 With increased funding, 

the NPA established new senior positions, expanding 

the number of career paths for prosecutors. 

Increased specialisation allowed experienced 

prosecutors to become experts in their fields.

The NPA also removed prosecutors in the lower 

courts from the de facto day-to-day administrative 

control of magistrates, contributing to an overall 

professionalisation of the prosecution service. A 

new and modern head office building, the rising 

prominence and success of the Scorpions, and 

regular nationwide meetings between senior 

prosecutors to discuss strategy and share good 

practices, all contributed to an improved image46 for 

the prosecuting authority and a growing esprit de 

corps for its prosecutors.47 

As one commentator noted: ‘In its first few years the 

NPA attracted talented lawyers who gave up private 

sector jobs to join this cool new outfit. Along with 

the taxman, the NPA was easily the most attractive 

government agency to work for.’48 

Performance

The NPA’s performance should be interpreted in 

the context of an increase in resources, especially 

in the number of prosecutorial staff. Moreover, 

the NPA added an additional layer of countrywide 

supervision to the prosecutorial function, improved 

and institutionalised training for prosecutors, and 

enhanced its ability to measure the performance and 

output of prosecutors. Given these positive changes, 

it is striking that the data discussed below do not 

show more sustained and marked improvements in 

the NPA’s performance.

During the first few years of its existence, the NPA 

had to deal with a massive increase in the number of 

cases referred to court by the police – from 524 000 

in 1998 to over a million in 2002 (Figure 1).49 

Figure 1: case processing trends, 1996 – 2012/13

Source: NPA and SAPS annual reports50

Between 1999 and 2002, the number of 

prosecuted cases increased by 62%. It is probably 

no coincidence that the upward swing in the 

number of prosecuted cases began shortly after 

the establishment of the NPA. The NPA employed 
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and succeeded in increasing the number of trial 

hours in court.51 The introduction of Saturday52 and 

additional courts in 2001 also contributed to the 

increase in the number of finalised cases.53 

The gradual downward trend in the number of 

prosecutions after 2002 can be attributed to an 

increase in the use of alternative dispute resolution 

mechanisms by the NPA and a decline in the number 

of cases referred to court. While a negligible number 

of cases had been resolved through alternative 

dispute resolution mechanisms in 1998, by 2012/13 

these had increased to over 143 000.54 

The overall conviction rate, calculated as the 

number of cases convicted as a proportion of 

cases prosecuted, has improved since 1998 (Figure 

2).55 This is, however, an ambiguous performance 

indicator. Generally the NPA prosecutes cases only 

when its prosecutors believe they have a reasonable 

prospect of obtaining a conviction. By interpreting 

these criteria to prosecute more restrictively – by 

withdrawing borderline cases, for example – 

prosecutors are able to improve their chances 

of obtaining a conviction without any requisite 

improvement in the skills they devoted thereto.

The steady increase in the number of cases 

withdrawn by the prosecution service was reversed 

after 2002.56 Nonetheless, the number of cases 

referred to court and subsequently withdrawn by the 

NPA remains high, typically in the region of 300 000 

per year in the decade after 2003.57 

Figure 2: Conviction rate, 1996 – 2012/13

Source: NPA and Department of Justice annual reports58

The NPA’s achievements have been more 

pronounced in the output of its specialised units. 

The DSO, the AFU, the SCCU and the SOCA Unit 

have, for example, succeeded in maintaining high 

performance rates in prosecuting complex and 
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Zuma supporters interpreted Ngcuka’s 

announcement as part of a manoeuvre to taint 

Zuma’s reputation: namely, that Ngcuka’s decision 

suggested that Zuma was likely guilty of a crime but 

that the NPA lacked the necessary evidence to prove 

guilt beyond reasonable doubt, as would be required 

in a trial. In the ensuing fallout, Ngcuka was accused 

of being an apartheid-era spy but was cleared by 

a commission of inquiry instituted by Mbeki.66 In 

mid-2004, Ngcuka announced his decision to resign, 

citing personal reasons.67 It is likely, however, that the 
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debacle around Ngcuka’s decision not to prosecute 

Zuma, a critical report by the Public Protector on that 

decision, and the spying allegations all contributed to 

Ngcuka’s decision.68 

The above developments occurred in the context of a 

power struggle between two factions within the ANC, 

aligned behind Mbeki on the one side and Zuma on 

the other.

In the interim, the case against Schabir Shaik had 

gone ahead. Upon Schabir Shaik’s conviction in 

mid-2005, Mbeki announced that Zuma would be 

relieved of his government duties because of the 

latter’s relationship with Shaik, as found in the court 

judgement.69 

This context is important as it provides the first 

indication that the NPA could be misused in an intra-

party political power struggle in the ANC – fissures 

that were to affect and divide the NPA profoundly in 

the years thereafter.70 

In 2005, Vusi Pikoli succeeded Ngcuka as NDPP.71  

Under Pikoli’s leadership, emboldened by the Schabir 

Shaik conviction, the NPA charged Zuma with 

various counts of racketeering, money laundering, 

corruption and fraud.72 A conviction and sentence of 

imprisonment exceeding one year – highly likely upon 

conviction on such serious charges – would have 

rendered Zuma ineligible for election to Parliament 

and thereby to serve as the country’s president. This 

was a direct threat to Zuma’s ambitions, as he had 

been elected as head of the ANC in late 2007.

Also under Pikoli’s leadership, the NPA determined 

to prosecute the then national commissioner of 

police, Jackie Selebi, a perceived ally of Mbeki, on 

corruption charges.73 Shortly after the existence of a 

warrant for the arrest of Selebi became known, Mbeki 

suspended Pikoli on the basis of an ‘irretrievable 

breakdown’ in the relationship between Pikoli and 

the justice minister.74 While a commission of inquiry 

subsequently found that most of the allegations 

against Pikoli were unfounded, Parliament endorsed 

Pikoli’s suspension.75 Pikoli’s dismissal had a chilling 

effect on the NPA and was a deeply demoralising 

experience for prosecutors who saw in him a 

disciplined and principled leader.76 

The political meddling in the affairs of the NPA by 

the country’s executive, and the impact this had on 

the organisation, is a matter of public record. The 

various machinations are sufficiently numerous and 

complex to fill a book.77 Space does not permit a 

detailed exposition here; suffice to make the following 

abbreviated points:

•	 Ngcuka	was	NDPP	for	six	years	(the	law	provides	

for a 10-year tenure for an NDPP).78 After his 

departure, the NPA entered a period of instability, 

infighting and public controversy, all of which 

continue to this day. Since August 2004, the 

NPA has had six different NDPPs (of which three 

served in an acting capacity)79 – an average of 

less than two years per NDPP or acting NDPP. 

This led to numerous changes in the strategy and 

organisational priorities of the NPA.

•	Within	the	NPA’s	senior	leadership,	pro-Mbeki	

and pro-Zuma factions developed, affecting staff 

morale and unduly influencing senior appointments 

and promotions.80 Often a form of institutional 

stalemate ensued with numerous senior positions 

filled by ‘acting’ appointees who lacked the security 

permanent appointment would provide. This state 

of affairs has had an arguably debilitating effect on 

the NPA’s organisational effectiveness, and diverted 

institutional energy to internecine conflicts at the 

expense of focusing on the organisation’s mission.

•	 As	a	consequence	of,	inter	alia,	the	DSO’s	

success in investigating, among others, senior 

MPs implicated in the ‘Travelgate’ scandal,81  and 

politicians involved in the arms deal, notably Zuma 

and Selebi, the enthusiasm the ruling party’s 

members of Parliament and the executive held 

for the DSO ‘waned substantially’.82 This resulted 

in the disbandment of the DSO and the loss of a 

significant crime-fighting tool in the NPA’s armoury.

•	On	application	of	the	opposition	Democratic	

Alliance, the Constitutional Court found that Menzi 

Simelane, who was appointed as NDPP in late 

2009 by President Zuma, was not a fit and proper 

person to be NDPP, thus effectively overturning 

the President’s appointment.83 For the head of a 

relatively young organisation (the NPA had been 

in existence for 13 years at the time Simelane’s 

appointment was set aside by the courts) to 
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be branded unsuitable to his position invariably 

undermined public confidence in the organisation 

and underscored the political nature of the NDPP’s 

appointment.

•	 Badly	conceptualised	and	politically	motivated	

decisions by the NPA have resulted in the 

courts reviewing NPA decisions to discontinue 

prosecutions in a select number of high-profile 

cases.84 If this becomes a trend, it can result in 

the NPA being bogged down in costly and time-

consuming litigation in the years ahead, being 

asked to justify why it declined to prosecute in 

specific cases. This is not to question the courts’ 

authority to review, under certain circumstances, 

prosecutorial decisions not to prosecute, but it 

is an indictment of the NPA that its traditionally 

wide-ranging discretion to decline to prosecute is 

coming under increasing judicial scrutiny.

The disappointing aspects of the NPA’s performance 

are especially glaring in the context of the growth 

in the number of prosecutorial staff over the past 

decade, and better pay and working conditions. It is 

possible that areas of poor performance have been 

exacerbated by the political and politicised crises the 

NPA has been embroiled in for the greater part of its 

existence.

Shortly after the Supreme Court of Appeal set 

aside Simelane’s appointment as NDPP for being 

‘inconsistent with the constitution and invalid’,85 and 

the NPA’s withdrawal of corruption and fraud charges 

against Richard Mdluli, head of crime intelligence in 

the police (a decision which the courts subsequently 

set aside),86 one commentator wrote in early 2012:

The NPA is a flicker of its old self, plagued 

by internal power battles, witch-hunts and 

pungent odours of political influence. Good 

prosecutors are leaving in droves, I am told, 

and those who stay keep their mouths shut 

and follow orders.87 

Conclusion

After its establishment in 1998, the NPA rapidly drew 

together the provincial attorneys-general’s offices 

into one national organisation. In short order, the new 

organisation set up the DSO with its multi-disciplinary, 

prosecution-driven approach to investigations, and 

established specialised units in the office of the 

NDPP. It also created new positions to enhance the 

career choices of prosecutors, professionalised the 

management of the NPA’s growing staff, and devoted 

time and effort to improving the NPA’s image among 

the public through innovative approaches such as 

‘community prosecution’ and public outreach efforts.

The positive changes have had the most measurable 

impact on the performance of the NPA’s specialised 

units. The NPA’s performance at the lower or 

magistrate’s court level, where the vast majority 

of all prosecutions occur and where most public 

interactions with the prosecution service take place, 

are more mixed.

Time will tell whether the NPA is able to extract itself 

from its present malaise. It has the resources and 

infrastructure, and many dedicated prosecutors 

to do so. To fulfil its constitutional mandate to 

prosecute ‘without fear, favour or prejudice’, a 

principled and dedicated core of senior NPA leaders 

is indispensable. The NPA will need leaders who are 

committed to upholding the Constitution and, by 

implication, the rule of law.

As gatekeepers to the criminal justice system, 

prosecutors are the system’s most powerful 

officials. Prosecutors decide whether criminal 

charges should be brought and what those charges 

should be. In South Africa, prosecutors exercise 

considerable discretion in making those crucial 

decisions. Politicians the world over, particularly 

those in powerful executive positions, will always 

be tempted to interfere in prosecutorial decisions, 

especially where they are the subject of investigations 

and possible prosecution. Whether blatant political 

interference or subtle pressure – and the NPA has 

suffered plenty of both – the best line of defence is 

prosecutors themselves, who need to be beyond 

reproach. 

To comment on this article visit 

http://www.issafrica.org/sacq.php
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For many years, the accountability of the South 

African Police Service (SAPS) to provincial 

governments has been a subject of debate.2 The 

Constitutional Court case between the Minister of 

Police and the Premier of the Western Cape bears 

testimony to the contestation in this area. The 

uncertainty was as a result of section 206 of the 

Constitution, which states that policing is a national 

competency but, at the same time, confers oversight 

powers to provinces.3 These constitutional provisions 

have caused confusion regarding where responsibility 

actually lies. The formulation of section 206 was 

the product of fierce debate during negotiations 

preceding the ushering in of democracy in South 

Africa and deals mainly with the allocation of policing 

powers to the national and provincial governments. 

The question before negotiators at the time was 

whether police should be controlled at national or 

provincial levels.4  

This article seeks to analyse the case of the 

commission of inquiry in Khayelitsha in the Western 

Cape and considers the implications for SAPS 

accountability to provincial governments in the future. 

Because the matter was heard by the Western 

Cape High Court before it was adjudicated by the 

Constitutional Court, the analysis considers the 

judgement of the Western Cape High Court in the 

matter.5 The minority judgement of the Western Cape 

High Court is also considered.6 Even though minority 

judgements have no binding effect on lower courts, 

they do have persuasive force on future cases and 

therefore cannot be underestimated. Furthermore, 

On 24 August 2012, the Premier of the Western Cape appointed a commission of inquiry, in terms of section 

206(5) of the Constitution, to probe complaints of police inefficiency and a breakdown of relations between 

the community and the police in Khayelitsha, a township in the Western Cape. The Minister of Police and the 

National Police Commissioner challenged this decision and lodged an urgent application with the High Court of 

the Western Cape. The adjudication of this matter by the High Court and, subsequently, by the Constitutional 

Court, presented an opportunity for the courts to clarify the scope of provincial policing powers. This article 

analyses the courts’ interpretation of the scope of provincial policing powers and argues that the adjudication of 

this matter has clarified the powers of provinces with regard to policing. The article also examines impediments 

to the exercise of provincial executives’ policing powers.
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minority decisions can contribute to the development 

of our jurisprudence of constitutional interpretation.7

This case concerns the appointment of a commission 

of inquiry to probe allegations of police inefficiency 

and the breakdown of trust between the community 

and the police in the Western Cape. The Premier 

of the Western Cape had received complaints from 

the Women’s Legal Centre on behalf of various civil 

society organisations, including the Social Justice 

Coalition. The allegations mainly concerned the area 

of Khayelitsha, a township in Cape Town under the 

jurisdiction of the City of Cape Town. The complaints 

included, among others, allegations of ‘widespread 

inefficiencies, apathy, incompetence and systemic 

failure of policing routinely experienced by Khayelitsha 

residents’.8 The Premier appointed a commission 

of inquiry in terms of section 206 (3) and (5), to be 

read with section 127(2) (e) of the Constitution,9 

and section 1(1) of the Western Cape Provincial 

Commissions Act,10 to investigate these allegations. 

The establishment of this commission was widely 

acknowledged as being a good first step towards 

addressing the unacceptably high crime rate in 

Khayelitsha.11  

However, the Minister of Police challenged the 

Premier and questioned her authority to appoint this 

commission of inquiry. He contended that the Premier 

did not have the power to appoint a commission 

with coercive powers against members of the 

SAPS and with powers to subpoena witnesses. He 

maintained that the Premier had failed to comply 

with her constitutional obligations with regard to the 

requirements of cooperative governance and that the 

terms of reference of the commission were vague 

and overly broad.12  

The Court, therefore, had the task of interpreting 

the powers of provinces with regard to policing, 

including that of appointing commissions of inquiry 

to investigate the SAPS.13 The Court also had to 

determine the extent of the duty of both the Premier 

and the Minister with regard to the principles of 

cooperative governance and inter-governmental 

relations, in the event of a dispute between two or 

more different spheres of government.14 

This article seeks to contribute to the clarification of 

the role of provincial governments in policing matters.

History of sAPs accountability 
at provincial level

The advent of democracy in South Africa brought 

with it a plethora of changes to the structure and form 

of the country, including that of police accountability. 

Some of these changes were required by the first 

interim constitution of the Republic of South Africa. 

In the interim constitution, police services fell under 

the direction of national government as well as 

various provincial governments.15 It is clear that under 

the interim constitution, provincial governments 

had powers to control the police in their respective 

provinces.16 

However, when the final Constitution (hereinafter 

referred to as the Constitution) was adopted by the 

Constitutional Assembly in 1996, the provisions of 

the interim constitution were drastically changed. 

Under the Constitution, the powers of provinces were 

curtailed and they were left with only monitoring, 

oversight and liaison functions.17 This curtailment 

of provincial powers in policing was considered by 

the Constitutional Court in the 1996 case of the 

certification of the Constitution.18

The question considered by the Constitutional 

Court in the 1996 certification case was whether 

the new powers of monitoring, oversight and 

liaison equalled the powers contained in the interim 

constitution relating to control of the police. The 

Constitutional Court agreed that provinces’ loss 

of direct control over the provincial commissioner 

was a significant diminution.19 The Court further 

agreed that the provincial functions of oversight, 

monitoring and liaison were important functions and 

that their effective exercise by the province could 

have a profound influence on the performance of the 

provincial commissioner’s functions, although the 

measure of control was reduced and indirect.20  

To compensate for the provinces’ loss of direct 

control of the police, the provinces were given 

powers to establish commissions of inquiry to probe 

allegations of police inefficiency and dysfunctional 

relations with the police.21 It was these powers that 

became the subject of contestation in the case under 

review.
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Current legal position

Under the Constitution, the powers to control and 

manage the police service in accordance with 

national policy, set by the national Minister of Police, 

are vested in the National Commissioner.22 In terms 

of Part A of schedule 4, the Constitution provides 

that the province and national government have 

concurrent competency over policing. However, 

the powers of the province are qualified in that the 

powers of the provincial executive are, to an extent, 

set out in chapter 11 of the Constitution. In terms of 

the Constitution, provinces are entitled to:

•	Monitor	police	conduct

•	 Oversee	the	effectiveness	and	efficiency	of	the	

police service, including receiving reports on the 

police service

•	 Promote	good	relations	between	the	police	and	the	

community

•	 Assess	the	effectiveness	of	visible	policing

•	 Liaise	with	the	cabinet	member	responsible	for	

policing with respect to crime and policing in the 

province23 

These provisions are characterised by high levels of 

ambiguity. For instance, there is no clarity regarding 

the parameters of authority to ‘promote good 

relations between the police and the community’.24 

In order to perform the above-mentioned functions, 

the province is given powers to:

•	 Investigate,	or	appoint	a	commission	of	inquiry	

into any complaints of police inefficiency or a 

breakdown in relations between the police and any 

community

•	Make	recommendations	to	the	cabinet	member	

responsible for policing25 

The Constitution provides that:

•	 A	member	of	the	cabinet	must	be	responsible	for	

policing and must determine national policing policy 

after consulting the provincial executive and taking 

into account the policing needs and priorities of the 

provinces as determined by the provincial executive

•	 The	national	policing	policy	may	make	provision	for	

different policies in respect of different provinces 

after taking into account the policing needs and 

priorities of these provinces.26 

The Constitution further provides for the following:

•	 Provincial	commissioners	are	responsible	for	

policing their respective provinces in accordance 

with national legislation and subject to the control 

of the National Commissioner 

•	 Annually,	provincial	commissioners	must	report	on	

policing in the province to the provincial legislature 

and submit a copy of the report to the National 

Commissioner

•	 If	the	provincial	commissioner	loses	the	confidence	

of the provincial executive, that executive may 

institute appropriate proceedings for the removal 

or transfer of the commissioner or take disciplinary 

action against him/her in accordance with national 

legislation27  

Provincial policing powers

The Constitutional Court, in the judgement delivered 

by Moseneke DCJ, affirmed that the Premier and 

the province had a duty to respect, protect and 

promote the fundamental rights of people within 

the province.28 The court stated that the Premier 

was obliged to take reasonable steps to shield the 

residents of Khayelitsha from an unrelenting invasion 

of their fundamental rights because of continued 

police inefficiency in combating crime and the 

breakdown of relations between the police and the 

community.29  

The Constitutional Court confirmed that the role of 

the provincial executive in relation to policing was 

limited to monitoring, overseeing and liaison functions 

as set out in section 206 (3) of the Constitution. To 

give more teeth to the monitoring and oversight 

functions that the province enjoyed, section 206(5) 

was included in the Constitution to allow provinces 

to set up commissions of inquiry to investigate 

complaints of police inefficiency or a breakdown of 

relations between the police and a community, and to 

make recommendations to the Minister.30  

The Constitutional Court viewed the powers of a 

province to investigate or appoint a commission 
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of inquiry for complaints against police inefficiency 

and compromised police-community relations as 

a constitutionally mandated function. According to 

the Court, provinces were entitled to monitor and 

oversee the police function,31 as this was one of 

the mechanisms of accountability and oversight 

available to a province. Therefore, a commission 

of inquiry established for this purpose must be 

effective and capable of giving reasonable effect to 

the entitlement of a province over police function.32  

The Court furthermore rejected the position of the 

SAPS – namely that provinces can only perform such 

oversight via the structure of the Civilian Secretariat 

for Police33 established in terms of the Civilian 

Secretariat for Police Act.34  

However, what needed to be established was 

whether a commission established for this 

purpose with the powers to subpoena witnesses 

was tantamount to usurping the control of the 

police service. The Minister of Police and the 

National Commissioner of Police contended that 

a commission of inquiry with powers to subpoena 

was tantamount to controlling the police, which was 

the constitutionally reserved function of the National 

Commissioner. The Constitutional Court dismissed 

this argument. It stated that to appoint a commission 

of inquiry with powers to subpoena witnesses did not 

give the province competence to control and direct 

the police service and, further, that a commission 

without powers to subpoena would be unable to 

fulfil its mandate.35 It said that provincial functions of 

monitoring, overseeing and promoting community-

police relations would never be achieved if police 

were immune from being called upon to testify or 

produce documents on their policing functions.36 The 

Court further acknowledged the provisions dealing 

with inter-governmental cooperation and found that 

the Premier fully complied with her obligations in this 

regard.37 

The minority judgement of the Western Cape High 

Court, delivered by Justice Vincent Saldanha, 

elaborated on the exercise of these powers by 

the provincial executive within the context of the 

principles of co-operative governance in terms of 

chapter 3 of the Constitution. The minority judgement 

held that ‘the appointment of the commission of 

inquiry by the Premier under section 206 (5) with 

regard to policing must be exercised with proper 

regard to the provisions of the Constitution in respect 

of the powers and functions over police services and 

must occur within the context of Section 41 of the 

Constitution.’38  

Saldanha stated that the Premier and the MEC for 

Safety, on one side, were enjoined by the Constitution 

to engage with the Minister of Police and the National 

Commissioner of Police, on the other side, as a 

precursor to the establishment of the commission of 

inquiry. The minority judgement, applying the terms 

of the Constitution, held that the duty to engage was 

vested in both the national and provincial spheres of 

government.39 The latter judgement concluded that 

the decision to appoint the commission of inquiry 

was premature because, importantly, the Premier had 

failed to continue engaging with the Minister and the 

National Commissioner. She thereby failed to exhaust 

her obligations in terms of constitutional provisions 

on inter-governmental cooperation. The minority 

judgement in this matter emphasised the strict 

adherence to the principles of inter-governmental 

cooperation in resolving disputes between different 

spheres of government and/or organs of state. The 

minority judgement found that the Premier of the 

Western Cape had not exhausted her obligations 

under the Constitution in terms of inter-governmental 

cooperation.40  

Impediments to the exercise 
of provincial powers

The Constitutional Court made it clear that the 

powers of provinces with regard to policing were 

confined to monitoring, oversight and liaison. The 

Court also affirmed that these powers should be 

exercised with regard to the principles of co-operative 

governance as espoused in chapter 3 of the 

Constitution. However, it is the view of this writer that 

there are certain notable impediments to the exercise 

of these powers. These include, inter alia: 

•	 Non-recognition	of	provincial	executive	powers,	

as entrenched in section 206 of the Constitution, 

by provincial management of the SAPS.41 The 

provincial management of the SAPS in certain 

provinces objects to provincial executives 

exercising these powers.42  



21SA Crime QuArterly No. 50 • DeCemBer 2014

•	 The	limited	role	of	provinces	in	the	formulation	

and determination of a national policing policy. 

The authority to do this is vested in the Minister of 

Police, who must establish policy after consultation 

with the provincial government and taking into 

account the policing needs and priorities of the 

province.43 In essence, the provinces are at the 

mercy of the Minister in the determination of 

policing policy, especially those aspects that affect 

the provinces.44 

•	 Complaints	from	the	public	are	the	precursor	to	

the appointment of a commission of inquiry or 

investigation. The provincial executive cannot 

ex mero motu set up a commission of inquiry 

or investigation.45 To do so would be viewed as 

usurping the powers of control of the SAPS, which 

are vested in the National Commissioner.

•	 After	the	work	of	a	commission	of	inquiry	has	been	

completed, the recommendations are sent to the 

Minister.46 The Minister may decide not to take 

action or may frustrate the process if he/she was 

against the appointment of the commission in the 

first place.

•	Weak	provincial	legislature	will	compromise	police	

accountability at the provincial level; more so if the 

legislature does not exercise the powers vested 

in it by the Constitution. This includes calling the 

provincial commissioner to answer questions put 

to him/her and to consider the provincial SAPS’s 

annual report. One of the primary ways in which 

the legislature contributes to the oversight of the 

police is through holding the provincial executive 

and Department of Community Safety accountable 

for fulfilling its mandate.47  

•	 The	requirements	for	strict	adherence	to	the	

principles of cooperative governance can frustrate 

the province in exercising its policing powers, 

especially if national government does not 

cooperate with the province.48 

Conclusion

The adjudication of this matter by the High Court and 

the subsequent appeal to the Constitutional Court 

has brought some clarity on the powers of provinces 

with regard to policing. The Constitution makes 

it clear that policing is a national competency.49 

However, this does not mean that provinces have no 

role in policing, in particular in holding the provincial 

police management to account. 

The provincial executive also has a responsibility 

to promote good police-community relations. The 

exercise of these powers is not without challenges, 

but the challenges can be minimised if provincial 

executives understand the parameters of their 

powers. The ruling party, in its discussion paper, 

has advocated that the roles and responsibilities 

of provinces must be legislated so as to remove 

any uncertainty and possibility of disputes. 

Furthermore, the discussion document advocates 

the strengthening of the powers and functions of 

provinces.50 Equally, SAPS provincial management 

must accept and embrace the constitutional 

responsibility of the provincial executive to hold police 

in the province accountable for their actions. 

To comment on this article visit 

http://www.issafrica.org/sacq.php
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The past few years have seen significant 

developments in the laws that determine how the 

criminal justice system interacts with child offenders. 

Greater emphasis is placed on practices such as 

diverting child offenders from the criminal justice 

system; applying restorative justice principles to 

child offenders while ensuring their responsibility and 

accountability for crimes committed; and effectively 

rehabilitating and reintegrating child offenders to 

minimise the potential of reoffending.1 This has 

resulted in increased dialogue and a proliferation 

of judgements2 that aim to provide guidance on 

the implementation of legislation regulating this 

interaction. Courts have engaged and grappled with 

the law, and issues that arise from the law, in light of 

the Constitution and international law. 

The recent Constitutional Court judgement of 

J v National Director of Public Prosecutions and 

Another3 is no exception, with its main focus being 

the constitutionality of automatically placing child 

offenders on the National Register for Sex Offenders 

(the Register) after conviction. (The Register and its 

purpose are discussed in more detail below in the 

section ‘Overview of the legal provisions at issue’.)

Brief background 

When the applicant (J) was 14 years old, he 

was charged with the rape of three minors in 

contravention of section 3 of the Criminal Law 

(Sexual Offences and Related Matters) Amendment 

Act 2007 (Act 32 of 2007, the Sexual Offences 

Act). In addition, he was charged with assault with 

intent to cause grievous bodily harm after stabbing a 

12-year-old girl. He pleaded guilty to all the charges 

and was convicted by a Child Justice Court. J was 

sentenced to five years’ compulsory residence in 

a child and youth care centre and a further three 
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years’ imprisonment thereafter for the three rape 

charges.4 For the assault charge he was given a 

suspended sentence of six months’ imprisonment.5 

The magistrate also ordered that J’s name be entered 

on the Register in terms of section 50(2) of the Sexual 

Offences Act.6 Section 50(2) states the following:

(a) A court that has in terms of this Act or any  

 other law—

(i)   convicted a person of a sexual offence 

against a child or a person who is 

mentally disabled and, after sentence 

has been imposed by that court for such 

offence, in the presence of the convicted 

person; or

(ii)  made a finding and given a direction in 

terms of section 77(6) or 78(6) of the 

Criminal Procedure Act, 1977, that 

the person is by reason of mental 

illness or mental defect not capable of 

understanding the proceedings so as to 

make a proper defence or was, by reason 

of mental illness or mental defect, not 

criminally responsible for the act which 

constituted a sexual offence against 

a child or a person who is mentally 

disabled, in the presence of that person,

must make an order that the particulars of 

the person be included in the Register.

(b) When making an order contemplated in 

paragraph (a), the court must explain the 

contents and implications of such an order, 

including section 45, to the person in 

question.7 

The matter went before the Western Cape High 

Court by way of automatic review in terms of section 

85(1)(a) of the Child Justice Act.8 The High Court 

mero motu [of its own accord] asked the regional 

magistrate and the Director of Public Prosecutions 

whether the magistrate was competent to make an 

order in terms of section 50(2) of the Sexual Offences 

Act, in light of the objectives of the Child Justice 

Act as well as section 28 of the Constitution. Both 

responded in the affirmative and recommended 

that the High Court confirm it.9 A full bench was 

constituted to hear the matter on 3 May 2013. J was 

represented by Legal Aid, and the Centre for Child 

Law, upon the invitation of the Court, entered the 

matter as amicus curiae.10 

Deliberations in the high court

It was argued on J’s behalf that regional magistrates 

are granted no discretion by section 50(2) to decline 

to make an order to place child offenders’ details 

on the Register, as the Act does not distinguish 

between a child sexual offender and an adult sexual 

offender.11  The automatic inclusion of their details 

on the Register ignores the rights of child offenders, 

such as the right to be protected against degradation 

and the right not to have his or her well-being, moral 

or social development placed at risk.12 Inclusion, it 

was argued, fails to consider the long-term effects on 

the child offender and is not in line with the objectives 

and principles of the Child Justice Act, which places 

child offenders in a different category from adult 

offenders and recognises their unique and vulnerable 

position in society.13  

The amicus curiae agreed that section 50(2) violates a 

number of the constitutional rights of child offenders, 

and undermines the objectives of the Register.14 It 

argued that the section is not properly in touch with 

the aim of the Register, which is to protect children 

and persons with disabilities from predatory adults by 

limiting their employment opportunities to jobs that 

do not involve access to children or persons with 

mental disabilities.15 The amicus further pointed out 

that the section is too broad, particularly as a result 

of the comprehensive definition of sexual assault, 

which includes everything from rape to kissing.16 The 

amicus submitted that the section cannot be read 

in a constitutionally compliant manner, and therefore 

amounts to a constitutional infringement of rights.17  

The state argued that placing offenders’ details on 

the Register is not an infringement of their inherent 

dignity.18 The contents of the Register are not made 

public; only certain categories of people can access 

the contents of the Register through an application 

process.19 The section gives judicial officers the 

power to order that the name of a sexual offender, 

including a child sexual offender, be included in the 

Register with the aim of eradicating the high number 

of sexual offences in South Africa.20  
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On considering the arguments by all the parties, the 

High Court found that the rights of child offenders as 

well as those of adult offenders would be infringed 

by section 50(2) of the Sexual Offences Act because 

of the consequences and the impact of inclusion of 

their details on the Register, and mainly because it 

affected their right to be heard.21   

On the question of whether the infringement of 

these rights was justifiable in terms of section 36 of 

the Constitution, the High Court held that because 

the legitimate constitutional purpose of the Sexual 

Offences Act is to protect victims of sexual abuse, 

the limitation of the rights of the offenders was 

reasonable and justifiable in an open and democratic 

society.22 It further found that in the case of child 

offenders, the best interests set out in section 28(2) of 

the Constitution may be limited.23 

The High Court was, however, of the view that 

section 50(2) prevents a court from assessing child 

offenders to determine if they pose any threat to 

others and if circumstances warrant their inclusion on 

the Register.24 This is due to the fact that the Sexual 

Offences Act criminalises a broad array of conduct, 

and the presiding officer making the decision to place 

a child on the Register is granted no discretion in the 

matter.25  

Interestingly, on the issue of the right of adult 

offenders to be heard, the High Court held that 

section 50(2) of the Sexual Offences Act infringes 

on their right to a fair hearing as set out in section 

34 of the Constitution.26 The section does not give 

the offender an opportunity to persuade the court 

that he should not be placed on the Register.27 The 

High Court found this infringement to be unjustifiable, 

as no legitimate constitutional purpose is served.28  

It therefore found section 50(2) of the Sexual 

Offences Act to be invalid and inconsistent with the 

Constitution.29  

The declaration of constitutional inconsistency was 

suspended for 18 months to afford the legislature 

the opportunity to amend the section.30 Through the 

process of ‘reading in’, the Court inserted words 

into section 50(2) that would be applied during the 

18-month suspension. The intent of the insertion 

was that, if good cause was shown, a court could 

direct that an offender’s details not be included in 

the Register.31 Furthermore, courts would have the 

responsibility to inform convicted persons that they 

could make representations on their inclusion in the 

Register.32   

Deliberations in the 
Constitutional Court 

Section 172(2)(a) of the Constitution requires an 

order of constitutional invalidity to be confirmed by 

the Constitutional Court before coming into force. 

On 6 February 2014 the Constitutional Court heard 

arguments and dealt with the issues below:33  

•	 Should	the	proceedings	extend	to	adult	offenders?	

•	 Does	section	50(2)	of	the	Sexual	Offences	Act	limit	

constitutional rights and, if so, can the limitation be 

justified in terms of section 36 of the Constitution?

•	 If	the	limitation	cannot	be	justified,	the	section	must	

be declared unconstitutional and the Constitutional 

Court must determine a just and equitable remedy. 

Overview of the legal provisions 
at issue

Chapter 6 of the Sexual Offences Act provides for the 

establishment of the Register to contain particulars 

of persons convicted of any sexual offence against 

a child or a person with a mental disability.34 The 

Register aims to protect children and persons with 

mental disabilities from coming into contact with 

sex offenders by ensuring that relevant employers, 

licensing authorities and childcare authorities are 

informed that a particular person is on the Register.35  

A prospective employer must apply with the Registrar 

to check the prospective employee’s details against 

the Register.36  

Once a person’s details are on the Register, section 

41(1) of the Sexual Offences Act provides that they 

cannot be employed to work with children; hold any 

position that places them in a position of authority, 

supervision or care of children; be granted a licence 

or approval to manage or operate an entity, business 

or trade in relation to the supervision or care of 

children or where children are present; and become 

foster parents, kinship caregivers, temporary safe 

caregivers or adoptive parents.37      
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An offender has an obligation to disclose any 

previous sexual offences against children or persons 

with mental disabilities to an employer, licensing 

authority or childcare authority. Failing to do this will 

result in criminal sanction.38  

Once an offender’s details have been entered 

on the Register they can only be removed under 

limited circumstances.39 Section 51(2) lays out two 

circumstances in which a person’s details may never 

be removed, namely when someone has been 

sentenced to a period of imprisonment of over 18 

months (even if wholly suspended), or if a person has 

two or more convictions of a sexual offence against a 

child or persons with mental disabilities.40 

A plain reading of section 50 of the Sexual Offences 

Act points to the registration applying to child 

offenders.41 Section 50(2)(a) applies to ‘a person 

[convicted] of a sexual offence against a child or a 

person who is mentally disabled’, where ‘person’ 

applies to both children and adults.42 

The scope of the proceedings

When the matter was before the High Court, the main 

issue before it, and the questions raised, focused on 

child offenders.43 The Court, however, made an order 

that deliberately extended to adult offenders, while 

making no distinction between child offenders and 

adult offenders.44 

The Constitutional Court did not approve of this 

approach and was of the view that ‘[w]hile courts are 

empowered to raise constitutional issues of their own 

accord, this power is not boundless.45 In order for 

the interests of justice to favour a court considering a 

constitutional issue of its own accord, it is important 

that the issue arises on the facts because it is 

generally undesirable to deal with an issue in 

abstract …’46  

The facts presented before the High Court raised the 

application of section 50(2) to child offenders.47 The 

Constitutional Court held that it was inappropriate 

for the High Court to consider the constitutionality 

of the section in relation to adult offenders and 

then to extend its order to cover all offenders.48 The 

issues raised by the case would apply differently to 

children and adults, and they had not been discussed 

properly on the facts or in legal argument in the High 

Court or the Constitutional Court.49 

Does section 50(2)(a) infringe on the 
rights of the child offender?

The Court confirmed that the starting point for 

matters concerning the child is section 28(2) of the 

Constitution, which provides that: 

A child’s best interests are of paramount 

importance in every matter concerning 

the child.50

The best-interests principle: 

... encapsulates the idea that the child is a 

developing being, capable of change and in 

need of appropriate nurturing to enable her to 

determine herself to the fullest extent and to 

develop her moral compass. [The Constitutional 

Court] has emphasised the developmental 

impetus of the best-interests principle in 

securing children’s right to learn as they grow 

how they should conduct themselves and 

make choices in the wide and moral world of 

adulthood. In the context of criminal justice, the 

Child Justice Act affirms the moral malleability or 

reformability of the child offender.51   

The Court laid out key principles for applying the best 

interests approach to child offenders:52 

•	 The	law	should	generally	distinguish	between	

adults and children

•	 The	law	must	allow	for	an	individuated	approach	to	

child offenders

•	 The	child	or	their	legal	representative	must	be	

afforded an appropriate and adequate opportunity 

to make representations at every stage of the 

criminal justice process, giving due weight to the 

age and maturity of the child

The Court discussed the three principles and found 

that in relation to the first principle, section 50(2) 

in its current form does not distinguish between 

adult offenders and child offenders.53 Furthermore, 

in relation to the second principle, the Court was 

of the view that the best interests approach should 

be flexible enough to allow for the determination 

of factors that will secure the best interests of 
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the child offender, taking into account individual 

circumstances.54 The Child Justice Act was held 

up as an example to follow, as it provides for an 

individualised approach and contains guiding 

principles to be taken into account when dealing with 

children in the criminal justice system.55    

With regard to the third principle, the Court also 

referred to the Child Justice Act, which provides in its 

guiding principles that every child should be given an 

opportunity to participate in proceedings that would 

result in decisions that affect him or her.56  

When section 50 of the Sexual Offences Act is read 

as a whole, it can be seen that a court is granted no 

discretion on whether or not to include an offender’s 

details on the Register.57 The registration occurs 

automatically after conviction and sentencing, or 

after the court has made a finding in terms of section 

77(6) or 78(6) of the Criminal Procedure Act.58 This 

is an infringement of the best interests of the child.59  

The requirement for automatic registration excludes 

an opportunity for individual responses to the child 

offender, as well as the opportunity to take into 

account the views and representation of the child.60  

The restricted conditions under which an offender 

can apply for his or her details to be removed from 

the Register are not flexible enough to consider the 

particular child’s development, or ability to reform.61  

The consequences that arise from being placed on 

the Register will not only affect the child offender 

while still a child, but may extend into adulthood.62  

Child offenders who have served their sentences but 

whose details have been included on the Register 

‘will remain tarred with the sanction of exclusion from 

areas of life and livelihood that may be formative 

of their personal dignity, family life, and ability to 

pursue a living’.63 This seriously affects the rights of 

the children concerned, as they may still be able to 

benefit from rehabilitation services and be integrated 

into society if given the opportunity and necessary 

tools.64 

Is the limitation of the right of the child 
offender justifiable?

The right of child offenders to have their best interests 

considered paramount, as set out in section 28(2) 

of the Constitution, can be subject to limitation.65 

Section 36 of the Constitution states that rights 

can be limited to the extent that the limitation is 

reasonable and justifiable in an open and democratic 

society based on human dignity, equality and 

freedom, and sets out the following factors to be 

taken into account:

•	 The	nature	of	the	right

•	 The	importance	of	the	purpose	of	the	limitation

•	 The	nature	and	extent	of	the	limitation

•	 The	relation	between	the	limitation	and	its	purpose	

•	 Less	restrictive	means	to	achieve	the	purpose66 

The Court began by acknowledging that, when 

dealing with children exposed to the criminal justice 

system, the importance of the best-interest principle 

cannot be denied.67 It then went on to recognise 

that the Register has a commendable and legitimate 

aim, to keep children and persons with disabilities 

safe in the places where they learn and grow.68 It 

acknowledged the harm caused by sexual violence:  

it ‘threatens a victim’s rights to freedom and security 

of the person, privacy and dignity in a profound way. 

Sexual offences have effects that ripple far beyond 

the horrific immediacy and physicality of the crime.’69  

The limitation therefore aims to achieve a valuable 

purpose, which is to protect children and persons 

with mental disabilities.70 However, the automatic 

operation of section 50(2)(a) results in the limitation 

not always achieving its purpose for child offenders.71  

The Register functions on the premise that the 

offenders concerned pose a risk to children and 

persons with mental disabilities, and disregards the 

fact that patterns of recidivism for sexual offences 

vary considerably between adults and children.72 

The Court was of the view that there are less 

restrictive means to achieve the aims of the 

Register.73 If the courts are granted discretion, and 

the child offender granted an opportunity to make 

representations on the issue of registration, there 

would be the possibility of greater congruence 

between the limitation and its purpose.74 This would 

also provide courts with more flexibility to respond to 

cases on individual merits so as to meet the child’s 

best interests.75 
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The Court concluded that the limitation of the right of 

child offenders in section 50(2)(a) is not justified in an 

open and democratic society, which resulted in the 

section being declared constitutionally invalid.76  

Remedy 

The Court held that the legislature must be afforded 

the opportunity to fix the constitutional defect while 

taking into account expert opinion on the unique 

circumstances of child sex offenders and victims in 

South Africa.77  

The Court, however, found that it was faced with 

difficulties that arose as a consequence of having to 

determine what just and equitable order to grant in 

the interim, namely:78 

•	 The	Sexual	Offences	Act	creates	complex	

mechanisms that regulate the treatment of 

offenders following their convictions. Only section 

50(2)(a) was before the Court. The Court cannot 

order an interim remedy without affecting the rest 

of the statutory scheme.

•	 The	Register	fulfils	an	important	purpose	of	

protecting vulnerable persons from sexual abuse in 

places where they should be safe, and no evidence 

was placed before the Court that children and/

or persons with mental disabilities would not be 

harmed. Therefore it could not issue a moratorium 

on the registration of child offenders or allow the 

declaration to operate retrospectively.

The Constitutional Court therefore instructed 

Parliament to remedy the defect within 15 months, 

during which the declaration would be suspended.79 

However, it advised that a shorter period of correction 

of the defect be preferred, as rights infringements to 

child offenders would continue to operate as a result 

of the suspension of the declaration.80  

With regard to child offenders who have already 

been placed on the Register, the Court ordered 

that a mechanism be provided to identify them so 

that they have an opportunity to obtain legal advice 

and assistance.81 This should be done in order to 

salvage the rights of these children.82 The Court 

will then make the information available to persons 

and organisations seeking to assist these child 

offenders.83 

Analysis and conclusion

This judgement contributes positively to the 

developing jurisprudence that promotes the principle 

that the best interests of children must be considered 

central in matters concerning them. It builds on 

other Constitutional Court judgements that target 

and develop the application of the best interests of 

child offenders (among the often conflicting interests 

of victims and the community).84 It confirms the 

view that children, child offenders in particular, are 

to be regarded as individuals whose cases must 

be decided on their own merits and in light of their 

own individual circumstances. The Court recognises 

the severity of placing child offenders’ details on 

the Register. Such inclusion does not create or 

encourage a growth space in which a child can be 

influenced in positive ways through various means 

that allow for rehabilitation, reform and reintegration. 

Child offenders are thus not merely abandoned to the 

criminal justice system without the consideration of 

less restrictive alternatives.

The rights and interests of victims are not ignored 

by the Court either. The Court successfully strikes 

a balance between the rights and interests of child 

offenders and those of victims. It recognises and 

acknowledges the harm caused by sexual violence 

to the victim, as well as to society. It emphasises 

the importance of protecting vulnerable members of 

society from sexual abuse. There is an appreciation 

of the fact that the Register fulfils the important role 

of protecting victims of sexual abuse, and therefore 

does not completely do away with the possibility of 

including child offenders on the Register. Instead, it 

advocates for granting sentencing courts a discretion 

that is dependent on the circumstances in individual 

cases.      

This said, there are concerns that arise from the 

order that was given by the Court. The first relate 

to the remedies that are available, if any, for child 

offenders whose details have already been included 

on the Register. Once they have been identified, 

questions arise about whether they should be subject 

to individual assessments, who would carry out 

these assessments, and against what criteria. Also, 

even when they have received the required legal 

assistance, and the courts have been convinced that 
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some children should not be on the Register, there 

is no legal standing on which these courts or the 

Registrar can effect the removal of their details from 

the Register. The declaration of invalidity has been 

suspended, leaving the provisions in place, and no 

interim measures have been put in place to assist 

these children.

Lastly, it is a pity that the Court failed to set out a 

structured order that would address the issue of what 

should be done about child offenders who, during 

the 15 months of the suspension of the declaration of 

invalidity, are convicted of and sentenced for sexual 

offences and are therefore automatically placed on 

the Register.   

It is hoped, however, that in the interim, the continued 

implementation of this judgement will result firstly 

in the amendment of the offending legislation and 

provisions therein, and secondly in the protection of 

the best interests of child offenders.

To comment on this article visit 

http://www.issafrica.org/sacq.php
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The new Constitution of Zimbabwe2 was drafted in 

the wake of what was arguably the country’s most 

violent election.3 Much of the violence had been 

perpetrated against women.4 When President Robert 

Mugabe signed the new Constitution into law on 22 

May 2013, for the first time in the nation’s history 

the supreme law of the land enshrined a right to 

‘freedom from all forms of violence from public or 

private sources’.5 Although Zimbabwe’s previous 

Constitution did have a Declaration of Rights, it did 

not include the right to freedom from violence and 

generally was less extensive than the new Declaration 

of Rights. The criminal law was, therefore, the primary 

legal means of protecting women from violence. In all 

likelihood this will continue to be the case following 

the adoption of the new Constitution. However, the 

inclusion of the right to freedom from all forms of 

violence in the supreme law of Zimbabwe, to which 

the criminal law is subject, means that the criminal 

law may need to be amended, moulded and shaped 

in order to better give effect to this right.6 

The right, therefore, has huge potential for advancing 

women’s rights and addressing violence against 

women in Zimbabwe.7 However, as observed by a 

key civil society leader, Netsai Mushonga, ‘[w]hile 

we applaud the successful end to the constitution-

making, this ushers in the more difficult exercise of 

constitution-building, ensuring that rights become 

reality for women’.8 This article seeks to make a 

contribution to that difficult task by considering how 

the right to freedom from all forms of violence can be 

used to encourage the reform of Zimbabwe’s rape 

law. 

First, the nature and prevalence of rape in Zimbabwe 

will be considered. Next, I will discuss the importance 

of the right to freedom from violence for the law 

reform agenda. Lastly, I explore how the right can be 

The right to ‘freedom from all forms of violence from public or private sources’, enshrined in Zimbabwe’s new 

Constitution, could have a significant impact on efforts to end violence against women (VAW) in the country. The 

right is particularly relevant in the Zimbabwean context where VAW occurs in a range of settings, from the most 

intimate of relationships in the home to the state’s use of rape as a political weapon. One way in which the state 

can fulfil its duty to address VAW is through the reform of the country’s rape law. With comparative reference 

to the impact of the right to freedom from violence in South African law, this article discusses three areas of 

Zimbabwean law that present potential obstacles to achieving justice for rape survivors: the definition of the 

crime of rape, the abolished but tenacious cautionary rule, and the sentencing of sexual offenders.1 
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brought to bear on three aspects of the criminal law 

that present potential obstacles to justice for rape 

survivors, namely the definition of rape, the cautionary 

rule and sentencing of offenders. 

Rape perpetration in Zimbabwe

The Zimbabwe National Statistics Agency provides 

statistics for reported cases of rape. According 

to figures released for the fourth quarter of 2013, 

reported rapes from the previous four years were 

as follows: 3 481 in 2009, 4 450 in 2010, 5 446 in 

2011, 5 412 in 2012 and 4 735 in 2013 (excluding 

November and December).9 These statistics are 

based on police records and therefore must be 

regarded with extreme caution. It is widely recognised 

that rape is underreported globally.10 Police statistics 

are sometimes rendered even more unreliable 

in developing countries, where there is limited 

infrastructure for crime reporting.11 Research in  

Zimbabwe further shows that reporting is negatively 

affected by societal perceptions of rape, especially 

marital rape.12 Politically motivated rape is also less 

likely to be reported, especially if the crime was 

committed by the police themselves.13 Nevertheless, 

these figures provide some basis for assessing the 

prevalence of rape in Zimbabwe. The Research 

and Advocacy Unit has estimated, based on these 

statistics, that ‘[f]ifteen (15) women are raped in 

Zimbabwe every day – one in every 90 minutes’.14 

Given the reality of low reporting levels, the situation 

is probably much worse. 

In Zimbabwe rape has been perpetrated both by 

private persons, often including those close to the 

rape survivor, as well as by the state and the state’s 

agencies, such as the police and the army. Studies 

show that politically motivated violence in Zimbabwe 

has been perpetrated by the state, and, when 

perpetrated by private parties, has sometimes been 

state sanctioned.15 According to a number of civil 

society sources, rape has been used as a political 

weapon in Zimbabwe.16 There are reports of politically 

motivated rapes occurring during the liberation war 

of the 1970s,17 and being perpetrated by the army 

(especially the Fifth Brigade) during the ‘disturbances’ 

of the 1980s known as Gukurahundi.18 Since 2000, 

according to the Research and Advocacy Unit, 

politically motivated violence, including rape, has 

primarily occurred during elections.19 

A survey conducted between 2005 and 2006 among 

8 907 women between the ages 15 and 49 indicated 

that a significant portion of Zimbabwean women had 

experienced domestic violence of a sexual nature. 

In the survey, ‘25 percent of women reported that 

they have experienced sexual violence at some point 

in their lives’.20 Furthermore, the ‘majority (65%) of 

women reported that their current or former husband, 

partner, or boyfriend committed the [first] act of 

sexual violence [against them]’.21  

The relevance of the right to ‘freedom 
from violence’ to rape law reform

Obligations under the due 
diligence standard

The concept of ‘due diligence’ has been imported 

into human rights law – particularly with regard 

to VAW – to assess whether the state has taken 

adequate measures to fulfil its duties to protect 

women.22 These duties have been acknowledged 

in Zimbabwe’s Constitution, which states that the 

state has a duty to respect, protect, promote and 

fulfil the rights in the Declaration of Rights – including, 

of course, the right to freedom from all forms of 

violence.23 The former United Nations Special 

Rapporteur for Violence against Women, its Causes 

and Consequences, Yakin Ertürk, outlined numerous 

steps that states should take in order to fulfil these 

obligations. This article will focus on just two of 

these, namely the reform of the criminal law24 and 

the administration of punishment for perpetrators 

of rape as a form of VAW.25 The legislature has an 

important role to play in fulfilling these duties, as the 

primary arm of government tasked with law reform 

by passing new legislation and making amendments 

to existing laws.26 The judiciary also has a role in the 

law reform process by developing the common law 

in line with the Constitution27 and striking down any 

unconstitutional legislation.28 The judiciary is also the 

arm of government that administers punishment to 

those who violate the right to freedom from violence, 

by sentencing those convicted of violent crimes, such 

as rape, under the criminal law. 
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The influence of the right in 
South African law

Section 52(a) of the Constitution of Zimbabwe 

states that ‘every person has the right to bodily and 

psychological integrity, which includes the right … 

to freedom from all forms of violence from public or 

private sources’. An almost identical right is found 

in section 12(1)(c) of the South African Constitution, 

which states that ‘everyone has the right to freedom 

and security of the person, which includes the right 

… to be free from all forms of violence from either 

public or private source’.29 For this reason, the South 

African experience will be valuable in informing how 

the right can be used in Zimbabwe. The South 

African experience is also relevant for at least two 

other reasons: firstly, as a neighbouring country to 

Zimbabwe, South Africa has a similar history and 

context as well as similar cultures; secondly, both 

countries’ legal systems have their roots in Roman-

Dutch law and English common law and refer to each 

other’s case law. 

In 1998, Helene Combrinck wrote an influential paper 

on how the inclusion of this right in South Africa’s 

new Constitution could be used in the fight to end 

VAW in South Africa.30 According to Combrinck, 

what is of particular importance for addressing VAW 

is that the right is framed to include violence from 

both public and private sources.31 This is because 

human rights have traditionally been regarded as only 

protecting the individual from the abuses of the state, 

or ‘public sources’.32 This legal tradition has long 

undermined the protection of women from violence, 

since the source of VAW is very often a private one.33  

The right to freedom from violence has been 

instrumental in the reform of rape law, both through 

legislative reforms and through the development of 

the common law by the courts. The Criminal Law 

(Sexual Offences and Related Matters) Amendment 

Act 2007,34 which introduced a number of key 

reforms to South African rape law, was founded on 

the right to be free from all forms of violence, and 

other key constitutional rights such as the right to 

equality.35 The right has also influenced how the 

South African courts understand the purpose of the 

crime of rape. This is seen clearly in a judgement 

penned by Justice AJ Patel of the Venda High Court, 

which states:

The modern function of the crime of rape … 

is the protection of women from sexualised 

violence. It is not so much as it involves unlawful 

sexual intercourse as the fact that it involves 

an invasion and infringement of a woman’s 

fundamental rights as a person ... [such as] her 

right to be free from all forms of violence …36 

In light of the above, the South African experience 

will be relevant to understanding the potential impact 

of the right to freedom from violence on each of the 

three areas of Zimbabwe’s criminal law as discussed 

below, namely the definition of the crime of rape, 

the cautionary rule and the sentencing of sexual 

offenders.

The definition of rape

Much of the debate around the reform of South 

Africa’s rape law has centred on the definition of 

rape.37 This is an area of the law that also needs 

reform in Zimbabwe. The definition of rape in 

Zimbabwean law is found in section 65(1) of the 

Criminal Law (Codification and Reform) Act 2004 and 

is framed as follows:

If a male person knowingly has sexual 

intercourse or anal sexual intercourse with 

a female person and, at the time of the 

intercourse … the female person has not 

consented to it … and … he knows that she 

has not consented to it or realises that there is 

a real risk or possibility that she may not have 

consented to it … he shall be guilty of rape and 

liable to imprisonment for life or any shorter 

period.38 

The definition is fairly comprehensive, but it is not 

without its problems. Firstly, the definition of rape, 

read with the definitions of sexual intercourse 

and anal sexual intercourse,39 restricts the types 

of penetration to vaginal or anal penetration of a 

woman by a man’s penis. Therefore, other types of 

coerced penetration, such as oral penetration, or 

vaginal and anal penetration by objects other than a 

penis, are excluded from the definition. These types 

of coerced penetration fall under a different crime – 

aggravated indecent assault.40 Although aggravated 
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indecent assault carries the same penalty as rape, 

it has been argued that the exclusion of these types 

of penetration from the definition of rape fails to 

recognise that ‘the trauma of the victim is equally 

severe in all instances of penetration’ and implicitly 

labels such acts of penetration a lesser crime.41  

Secondly, the definition of rape is gendered: only men 

can be perpetrators of rape and only women can 

be victims of rape. Not only does this raise serious 

constitutional concerns relating to discrimination 

against men and boys who are raped, but who 

are not legally considered to have been raped, but 

additionally the gendered definition of rape has its 

roots in patriarchal considerations. The common law 

crime of rape was originally conceived as a property 

crime against men.42 Furthermore, it has been 

argued that the idea that only women can be raped 

perpetuates the patriarchal conception of rape as a 

‘metonym of feminised victimhood’.43 

Should the courts declare the 
definition unconstitutional?

While it is clearly arguable that the definition of 

rape in Zimbabwean law could be improved, the 

question remains whether it is unconstitutional. 

A similar question came before the South African 

Constitutional Court in Masiya v Director of Public 

Prosecutions44 where the court was asked to 

decide whether the common law definition of rape, 

which excluded anal penetration of women and 

similarly discriminated on the grounds of sex, was 

unconstitutional. The Constitutional Court found 

that notwithstanding its deficiencies, the definition of 

rape ‘ensure[d] that the constitutional right to be free 

from all forms of violence, whether public or private, 

as well as the right to dignity and equality [were] 

protected’.45 The court held that the definition should 

be developed to include ‘acts of non-consensual 

penetration of a penis into the anus of a female’ in 

order to give effect to the spirit, objects and purport 

of the Bill of Rights but declined to extend the 

definition of rape in a gender-neutral way. 

If the Zimbabwean courts decide to follow Masiya 

then it may be that Zimbabwean law’s definition of 

rape may be found not to fall foul of the Constitution 

of Zimbabwe, which is similar in many respects to 

the South African Constitution. However, it should 

be noted that the Masiya judgement was widely 

criticised,46 and South African law’s definition of rape 

was amended through legislative intervention soon 

after the judgement was handed down in order to 

make the changes the court had failed to make. 

Therefore, Zimbabwean courts should not be overly 

influenced by the restrictive approach adopted 

in Masiya. Rather it is submitted that the courts 

should follow the approach to the interpretation 

of fundamental rights laid down by Zimbabwe’s 

Supreme Court in Smyth v Ushewokunze,47 where the 

Court stated that ‘[t]he endeavour of the Court should 

always be to expand the reach of a fundamental 

right than to attenuate its meaning or content’. This 

approach has been given added weight in light of 

section 46(1)(a) of the new Constitution of Zimbabwe, 

which binds the courts to give ‘full effect to the 

rights and freedoms enshrined in [the Declaration of 

Rights].’48  

Furthermore, in Zimbabwe Township Developers 

v Lou’s Shoes,49 the Supreme Court stressed 

that when considering whether a statute is 

unconstitutional ‘[o]ne doesn’t interpret the 

Constitution in a restricted manner in order to 

accommodate the challenged legislation’. Rather, 

stated the Court, ‘[t]he Constitution must be 

properly interpreted, after which the challenged 

legislation must be examined to discover whether 

it be interpreted to fit into the framework of the 

Constitution’. In light of the above, and in relation 

to the right to freedom from all forms of violence, 

it is suggested that Zimbabwean courts now 

have the opportunity to declare the criminal law’s 

distinction between different forms of coerced sexual 

penetration unconstitutional, given the appropriate 

case.

Legislative intervention needed?

Alternatively, the legislature could amend the 

definition of rape to make it gender-neutral and to 

extend it to all types of coerced sexual penetration.50 

Given that the definition of rape is contained in 

statute rather than in the common law, this is 

preferable. This could be done through amending the 

definition in Criminal Law (Codification and Reform) 

Act 2004 or by creating a separate Sexual Offences 

Act. Zimbabwe did previously have separate sexual 
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offences legislation, which included a definition 

of rape that was gender-neutral and applied to a 

broad range of types of sexual penetration. This 

Act was repealed by the Criminal Law (Codification 

and Reform) Act 2004, which codified the majority 

of Zimbabwe’s criminal offences in a single Act. 

Although there is some merit in having a single 

codified Act for criminal offences, it may be prudent 

for Zimbabwe to return to a system of dealing 

with sexual offences separately, given the unique 

challenges that sexual offences present and in light of 

the other legislative changes suggested below. In the 

next section I address the cautionary rule in sexual 

offences cases. 

The cautionary rule

The Mupfudza rule

The cautionary rule in relation to sexual offences is 

a rule of evidence that requires judicial officers to 

treat the evidence given by a complainant in a sexual 

offence case as inherently suspect, and therefore in 

need of corroboration.51 The rule seriously prejudices 

the success of the prosecutorial process in rape trials 

and is humiliating for sexual assault survivors.52 In 

Zimbabwe, the courts used to apply the cautionary 

rule using a two-stage test laid down in S v 

Mupfudza53 that has been summarised as follows: 

The first question to be asked by the court is: 

‘Is the complainant credible?’ If the answer is 

in the affirmative, the next question is: ‘Is there 

corroboration of or support for the evidence 

of the complainant?’ In other words, the court 

must not only believe the complainant, it must 

in addition be satisfied, by an application of the 

cautionary rule, whether it might still not have 

been deceived by a plausible witness.54 

Has the rule been abolished?

Heléne Combrinck’s 1998 article argued that the right 

to be free from all forms of violence would be key to 

ensuring the abolition of the cautionary rule in South 

African law.55 That very same year the rule was, 

arguably, abolished in South Africa by the Supreme 

Court in the case of S v Jackson.56 Two years after 

that, in the case of S v Banana,57 the Supreme Court 

of Zimbabwe expressly overruled S v Mupfudza and 

applied S v Jackson, abolishing the cautionary rule 

from Zimbabwean law. Nevertheless, the cautionary 

rule continues to threaten to unduly influence cases 

involving sexual offences. In South Africa, some 

judges, such as Justice Thring in S v Van der Ross,58 

have interpreted S v Jackson as merely abolishing 

the mandatory application of the cautionary rule to 

complainants in sexual cases, and continued to apply 

it on a discretionary basis.59 In Zimbabwe, although 

the higher courts have generally avoided applying 

the cautionary rule, there remains a concern that 

the courts may adopt the approach of S v Van der 

Ross (and thus resurrect the cautionary rule), since 

S v Banana stated that Zimbabwean courts should 

‘proceed in conformity with the approach advocated 

in South Africa’.60 

Ensuring the rule is no longer applied

South Africa’s legislature has now expressly 

abolished the cautionary rule through section 60 

of the Criminal Law (Sexual Offences and Related 

Matters) Amendment Act.61 It may be advisable for 

Zimbabwe’s legislature to do the same in order to 

ensure clarity, especially in light of evidence that 

there is still confusion in Zimbabwe around the 

application of the cautionary rule. For example, 

Justice Musakwa’s judgement in S v Makomeke62 

reports that ‘[b]oth counsels submitted in their 

heads of argument that the trial court ought to have 

adopted the approach in S v Mupfudza supra in its 

assessment of the complainant’s evidence’.63 If, over 

a decade after S v Banana was handed down, there 

is still such confusion among Zimbabwean legal 

practitioners, it raises concern about what is being 

applied in the magistrates’ courts – usually the courts 

of first instance in rape cases – whose judgements 

are not reported.

However, it must be acknowledged that legislative 

interventions are no guarantee to ensuring that 

courts do not apply the rule. A recent study has 

indicated that South African judges are still applying 

the cautionary rule, despite its having been expressly 

abolished by the legislature.64 Therefore, there may 

have to be judicial training on this matter, in addition 

to legislative clarity, in order to finally do away with 

this tenacious and patriarchal rule.  
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The third and final issue, discussed in the next 

section, is the sentencing of offenders.

sentencing of sexual offenders

Rape sentencing in Zimbabwe

Sentencing of sexual offenders recently came under 

the spotlight in Zimbabwe when a motion was 

introduced in Parliament in February 2014, calling for 

mandatory minimum sentences of no less than 30 

years’ imprisonment for those convicted of rape.65 

At present, Zimbabwean law does not impose 

mandatory minimum sentences for the crime of rape. 

The courts are entitled to impose a life sentence for 

rape,66 but generally far more lenient sentences than 

that are administered, even in very serious cases of 

rape. For example, in S v Dhliwayo,67 the High Court 

reduced the sentence imposed by a magistrate 

to an effective sentence of four and a half years’ 

imprisonment for the rape of a girl estimated to be 

between 10 and 11 years of age.68 In reaching its 

decision the Court relied on a series of cases in which 

similarly lenient sentences had been administered for 

rape. 

One of the seminal Zimbabwean cases on sentencing 

in rape trials is Nemukuyu v S.69 The judgement 

sets out what the courts must take into account 

when sentencing persons convicted of rape. 

While the judgement is generally quite balanced, 

it nevertheless illustrates one of the problems 

in Zimbabwe’s rape sentencing legislation that 

perpetuates misconceptions about the nature of 

rape and encourages lenient sentencing. Section 

65(2) of the Criminal Law (Codification and Reform) 

Act requires judges to take ‘the degree of force or 

violence used in the rape’ and ‘the extent of physical 

and psychological injury inflicted upon the person 

raped’ when sentencing. Therefore, in reaching its 

decision to reduce the magistrate’s sentence to an 

effective sentence of eight years’ imprisonment,70 the 

Court relied on mitigating evidence that the convicted 

man ‘did not use a lot of force … [h]e simply over 

powered the complainant, causing no further physical 

harm beside that he inflicted on her private parts’.71 

Such remarks exhibit a gross misunderstanding 

about the inherently forceful and violent nature of 

rape, especially in light of the fact that the rape 

survivor was only 12 years old when she was raped, 

and the convicted person, who was her grandfather, 

was meant to be looking after her (in loco parentis) at 

the time and thus was in a position of authority and 

protection over her.

South Africa’s mandatory minimum 
sentence legislation

South Africa has passed minimum sentence 

legislation to try to ensure that judges administer 

more severe and consistent sentences for a number 

of serious crimes, including rape. When rape is 

perpetrated under certain aggravating circumstances, 

a life sentence must be administered. One such 

aggravating circumstance is when the victim is 

under the age of 16 years. This lies in stark contrast 

to the sentences administered in S v Dhliwayo and 

Nemukuyu v S – where in both cases the victims 

were younger than 16 years. When there are no such 

aggravating circumstances, the minimum sentences 

for rape under South African legislation range from 

10 to 15 to 20 years’ imprisonment for first, second 

and third offences, respectively. This more nuanced 

approach presents a potential alternative to the 

blanket minimum sentence of 30 years’ imprisonment 

for all instances of rape proposed by the motion 

submitted to the Zimbabwean Parliament.

Judges in South Africa may not derogate from the 

mandatory minimum sentences unless there are 

‘substantial and compelling reasons’ to do so.72 The 

legislation also outlines certain circumstances that 

may not constitute substantial or compelling reasons, 

one of which is ‘an apparent lack of physical injury 

to the complainant’.73 Although the ‘substantial and 

compelling reasons’ proviso has been inappropriately 

used by some South African judges to reduce 

sentences on spurious grounds – sometimes even 

directly contradicting the list of grounds that may not 

constitute substantial and compelling reasons – the 

legislation has led to an increase in the severity of 

sentences for rape in South Africa.74 

Does the right support the adoption 
of minimum sentences?

Two primary justifications for legislating mandatory 

minimum sentences for rape in Zimbabwe were 

put forward during the parliamentary debate. These 
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were, firstly, the need to send a strong message to 

the public that rape is a serious crime and, secondly, 

the argument that more severe sentences will act as 

a deterrent to potential perpetrators of rape. These 

sentiments are similar to the reasons put forward 

for the introduction and continuation of mandatory 

minimum sentences in South Africa.75 

In societies like Zimbabwe and South Africa, where 

sexual violence against women has been normalised, 

it is important to send a strong message to society 

that rape is a heinous crime, and that those who 

perpetrate rape will be punished harshly.76 The 

right to freedom from violence adds weight to this 

argument, as rape can no longer be viewed as just a 

crime – it is also a violation of a fundamental human 

right. Additionally, the disproportionate impact that 

rape has on women means that the crime engages 

the constitutional dimensions of equality and dignity. 

Testimonials from rape survivors in South Africa 

indicate that ‘lenient sentences make survivors feel 

like their lives  are “cheap,” that they have been 

exposed to tremendous injustice, and that they are 

left exposed to intimidation and threats’.77 Therefore, 

increasing the severity of punishments administered 

to perpetrators of rape through minimum 

sentence legislation may serve as a much needed 

acknowledgement of the seriousness of the crime 

and the severity of its impact on rape survivors.

An evaluation of the efficacy of minimum sentence 

legislation as a deterrent is very important for the 

purposes of this article – if the right to freedom 

from violence is to be used as a justification for 

introducing such legislation then it is important 

that the legislation should be aimed at reducing 

the perpetration of rape in Zimbabwe, and thus 

protecting women from violence. In light of this, it is 

important to acknowledge that research suggests 

that increasing the severity of sentences does 

not seem to have a significant deterrent effect on 

the rate of commission of crimes targeted by the 

increased sentences.78 Sloth-Nielsen and Ehlers’ 

2005 paper assessing the impact of South Africa’s 

minimum sentence legislation concludes that ‘at 

present, there is little reliable evidence that the new 

sentencing law has reduced crime in general, or that 

specific offences targeted by this law have been 

curbed’.79 A number of studies have suggested that 

the severity of a punishment may have less influence 

on its efficacy as a deterrent than the certainty that a 

punishment will be administered and the celerity of its 

administration.80 Therefore, if deterrence is the goal, 

it may be more effective to focus on streamlining the 

criminal justice system to ensure the swift and certain 

administration of justice in rape trials, rather than to 

increase sentences.

Therefore, in reaching its decision on whether 

to introduce mandatory minimum sentences, 

Zimbabwe’s legislature will need to balance the 

importance of sending a strong message to society 

about the seriousness of the crime of rape, with the 

lack of conclusive evidence on the deterrent effect of 

such legislation.81  

Addressing misconceptions 
about rape

Whether or not the legislature decides to adopt 

mandatory minimum sentencing, Zimbabwe’s 

sentencing guidelines must be amended to avoid 

the perpetuation of misconceptions about rape. It 

is submitted that either section 65(2) be amended 

such that ‘the degree of force or violence used in the 

rape’ and ‘the extent of physical and psychological 

injury inflicted upon the person raped’ are removed 

from the list of factors that judges must take into 

account when sentencing. Alternatively, it should 

be specified that these factors may only be used 

as aggravating circumstances, because the way in 

which these factors have been applied by judges 

– as mitigating circumstances when they are not 

present – undermines the inherently violent and 

forceful nature of rape. It may be necessary for the 

legislature to go as far as the South African legislation 

and explicitly state that the lack of apparent injury 

to the complainant may not be used as grounds for 

reducing a sentence. Judicial training and education, 

as required by the due diligence standard,82 may also 

be necessary to address judges’ misconceptions 

about rape.

Conclusion

It is clear that the new Constitution could have a 

significant impact on the fight to end violence against 

women in Zimbabwe, through the reform of the 

country’s criminal law relating to rape. The right to 
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freedom from all forms of violence demands that the 

criminal law properly acknowledges women’s lived 

experiences of sexual violence, ensures a smooth 

and non-discriminatory prosecutorial process, and 

administers appropriate punishments to those 

who have perpetrated rape. The state’s obligations 

ushered in by the new Constitution to respect, 

protect, promote and fulfil women’s right to freedom 

from violence gives added weight to the urgency of 

the law reform process. While comparative examples 

from the South African context provide useful 

guidance for that process, it remains to be seen 

what will be done in the Zimbabwean context, where 

the courts and the legislature face the challenges of 

operating in a highly politically contested environment 

with a severely depressed economy and a history 

scarred with violence.

To comment on this article visit 
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