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GENERAL EXPLANATORY NOTE:

[ ] Words in bold type in square brackets indicate omissions from
existing enactments.

Words underlined with a solid line indicate insertions in
existing enactments.

(English text signed by the President)
(Assented to 9 December 2013)

ACT

To amend the Banks Act, 1990, so as to define certain expressions and to amend
certain definitions; to bring certain provisions in line with their practical
application; to update references to legislation and institutions; to extend the use of
the name bank to representative offices; to provide that a contravention of the
Financial Intelligence Centre Act, 2001, is a cause for suspension or cancellation of
registration as a bank; to align the Banks Act, 1990, with the Companies Act, 2008;
and to comply further with the requirements of the Basel Committee of Banking
Supervision; and to provide for matters connected therewith.

BE IT ENACTED by the Parliament of the Republic of South Africa, as follows:—

Amendment of section 1 of Act 94 of 1990, as amended by Government Notice
R.1765 of 30 July 1991, section 1 of Act 42 of 1992, sections 1 and 25 of Act 9 of 1993,
section 1 of Act 26 of 1994, section 1 of Act 55 of 1996, section 1 of Act 36 of 2000,
section 1 of Act 19 of 2003 and section 1 of Act 20 of 2007

1. Section 1 of the Banks Act, 1990 (hereinafter referred to as the principal Act), is
hereby amended—
(a) by the insertion in subsection (1) before the definition of ‘“agency” of the
following definitions:
“ ‘additional tier 1 capital’ means—

(a) those shares that do not represent the most subordinated claim in
liquidation but which shares are subordinated to depositors, general
creditors and any relevant subordinated debt, and which shares—

(i) do not constitute common equity tier 1 capital; and
(i) comply with such further criteria or conditions as may be
prescribed;

(b) such component of, percentage of or component and percentage of
minority interest in specified issued instruments or shares, and
arising from the consolidation of accounts and calculated in such a
manner, as may be prescribed;

(c) capital obtained through the issue of prescribed categories of
preferred securities;
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(d)

(e)
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‘additional tier 1 unimpaired reserve funds’ means—

(a) share premium arising from the issue of instruments or shares
constituting additional tier 1 capital;

(b) such component of, percentage of or component and percentage of
accumulated other comprehensive income and other disclosed
reserves arising from compliance with Financial Reporting Stan-
dards as may be prescribed;”’;

by the insertion in subsection (1) after the definition of ‘“‘banking group’ of the
following definition:

“ ‘Basel Committee on Banking Supervision’ means a committee of

the Bank for International Settlements, the secretariat of which consists

of supervisors from central banks and other authorities of member
countries and is located in Basel, Switzerland;”’;
by the insertion in subsection (1) after the definition of ““close relative’ of the
following definitions:
“ “Commission’ means the Companies and Intellectual Property Com-

mission established by section 185 of the Companies Act;

‘Commissioner’ means the Commissioner appointed in terms of section

189 of the Companies Act;

‘common equity tier 1 capital’ means—

(a) those shares that represent the most subordinated claim in liquida-
tion, and which shares—

(i) absorb the first and proportionately greatest share of any
losses as the losses occur;
(i) absorb losses proportionately and pari passu on a going
concern basis; and
(iii) comply with such further criteria or conditions as may be
prescribed;

(b) such component of, percentage of or component and percentage of
minority interest in specified issued instruments or shares, and
arising from the consolidation of accounts and calculated in such a
manner, as may be prescribed,

but does not include shares issued in pursuance of the capitalisation of

reserves resulting from a revaluation of assets;

‘common equity tier 1 unimpaired reserve funds’ means—

(a) share premium arising from the issue of instruments or shares
constituting common equity tier 1 capital;

(b) retained earnings;

(c) such component of, percentage of or component and percentage of
accumulated other comprehensive income and other disclosed
reserves arising from compliance with Financial Reporting Stan-
dards, as may be prescribed;”;

by the substitution in subsection (1) for the definition of “Companies Act’ of
the following definition:

“ ‘Companies Act’ means the Companies Act, [1973 (Act No. 61 of

1973)] 2008 (Act No. 71 of 2008);”;

by the insertion in subsection (1) after the definition of ‘“‘consolidating
supervisor” of the following definition:

 ‘control’, with reference to the control of a company, includes the

meaning as provided for in section 2(2) of the Companies Act;’’;

by the substitution in subsection (1) for the definition of *“‘co-operative” of the
following definition:

“ ‘co-operative’ means a co-operative incorporated in terms of the

Co-operatives Act, [1981 (Act No. 91 of 1981), and includes a

co-operative society or co-operative company deemed in terms of

section 2 of that Act to be incorporated in terms of the said Act] 2005

(Act No. 14 of 2005);”;

by the substitution in subsection (1) for the definition of “director” of the
following definition:

* ‘director’ has the meaning ascribed to that word in section 1 of the

Companies Act, and includes an executive director and a non-executive

director, unless expressly stated otherwise;”’;
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by the substitution in subsection (1) for paragraph (b) of the definition of
“domestic shareholder” of the following paragraph:

“(b) which is a company controlled[, mutatis mutandis as contem-
plated in paragraph (a), (b) or (c) of the definition of ‘controlling
company’ in section 1 of the Companies Act,] by a person or
persons who is or are resident in the Republic or, in the case of a
juristic person or persons, was or were formed, established or
incorporated by or under a law of the Republic;”’;

by the substitution in subsection (1) for the definition of ‘‘financial
statements’” of the following definition:

“ ‘financial statements’ means annual financial statements referred to

in [sections 286 and 288] section 30 of the Companies Act;”’;

by the substitution in subsection (1) for the definition of “holding company”
of the following definition:

* ‘holding company’ [means a holding company as defined in section

1 (4)] has the meaning ascribed to that expression in section 1 of the

Companies Act;”;

by the substitution in subsection (1) for the definition of “liquid assets” of the
following definitions:

 ‘level one high-quality liquid assets’ means—

(a) cash;

(b) gold coin and bullion;

(c) such percentage or amount of central bank reserves as may be
determined by the Governor of the Reserve Bank from time to time;

(d) marketable securities representing claims on or claims guaranteed
by sovereigns, central banks, non-central government public sector
entities, the Bank for International Settlements, the International
Monetary Fund, the European Commission or multilateral develop-
ment banks that comply with such requirements or such conditions
as may be prescribed;

‘level two high-quality liquid assets’ means—

(a) marketable securities representing claims on or claims guaranteed
by sovereigns, central banks, non-central government public sector
entities or multilateral development banks that comply with such
requirements or such conditions as may be prescribed;

(b) such corporate bonds that comply with such requirements or such
conditions as may be prescribed;”’;

by the deletion of the definitions of “primary share capital” and ““primary
unimpaired reserve funds’’;

by the insertion in subsection (1) after the definition of “public” of the
following definition:

 ‘public company’ has the meaning ascribed to that expression in

section 1 of the Companies Act;”;

by the deletion in subsection (1) of the definition of “Registrar of
Companies”’;

by the substitution in subsection (1) for the definition of “Regulations relating
to branches” of the following definition:

“ ‘Regulations relating to branches’ means the Regulations titled

‘Conditions for the conducting of the business of a bank by a foreign

institution by means of a branch in the Republic’ published by

Government Notice No. [R. 1414 of 28 December 2000] 30627 of 1

January 2008, and amended from time to time;”;

by the deletion in subsection (1) of the definitions of “‘secondary capital” and
“secondary unimpaired reserve funds”;

by the substitution in subsection (1) for the definition of *“subsidiary’’ of the
following definition:

*“ ‘subsidiary’ means a subsidiary [as defined] provided for in [section

1(3)] section 3 of the Companies Act;”;

by deletion in subsection (1) of the definition of “‘tertiary capital”’;
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(s) by the insertion in subsection (1) after the definition of ‘“‘this Act” of the
following definitions:
 ‘tier 2 capital’ means—

(a) those instruments or shares that are subordinated to depositors and
general creditors and which instruments or shares—

(i) do not constitute common equity tier 1 or additional tier 1
capital; and
(i) comply with such further conditions as may be prescribed;

(b) a prescribed percentage of capital obtained through the issue, with
the prior written approval of the Registrar and in accordance with
conditions approved by the Registrar in writing, and such further
conditions, if any, as may be prescribed, of ordinary shares,
preference shares or other capital instrument issued in pursuance of
the capitalisation of reserves resulting from a revaluation of assets;

(c) such component of, percentage of or component and percentage of
minority interest in specified issued instruments or shares, and
arising from the consolidation of accounts and calculated in such a
manner as may be prescribed;

(d) capital obtained through the issue of instruments or shares
constituting common equity tier 1 capital or additional tier 1 capital
where the relevant proceeds of such instruments or shares, or any
portion thereof, are excluded from qualifying common equity tier 1
capital or additional tier 1 capital as a result of a prescribed limit;

‘tier 2 unim paired reserve funds’ means—

(a) any premium arising from the issue of instruments or shares that
constitute tier 2 capital;

(b) a prescribed percentage of general provision, general loan loss
reserve or other reserve held against unidentified and unforeseen
losses that comply with such conditions as may be prescribed;”;
and

(t) by the substitution in subsection (1A)(b) for subparagraph (iii) of the
following paragraph:

*“(iii) was a director, who has been indicated, as contemplated in section
421(2) of the Companies Act, 1973 (Act 61 of 1973), as the
effective cause of a particular company having been unable to pay
its debts;”’.

Amendment of section 2 of Act 94 of 1990, as amended by section 2 of Act 26 of 1994
and section 90 of Act 40 of 2007

2. Section 2 of the principal Act is hereby amended by the substitution in paragraph
(b) for subparagraph (v) of the following subparagraph:
“(v) [the Public Investment Commissioners referred to in section 2 of the
Public Investment Commissioners Act, 1984 (Act No. 45 of 1984)] the
Public Investment Corporation Limited established by section 2 of the Public
Investment Corporation Act, 2004 (Act No. 23 of 2004);”.

Amendment of section 5 of Act 94 of 1990, as amended by section 2 of Act 19 of 2003

3. Section 5 of the principal Act is hereby amended by the substitution in subsection
(1) for paragraph (a) of the following paragraph:
“(a) delegate to any officer or employee of the Reserve Bank or another financial
sector regulator any power conferred upon the Registrar by or under this Act;
or’”.
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Amendment of section 6 of Act 94 of 1990, as amended by section 25 of Act 9 of
1993, section 3 of Act 26 of 1994, section 3 of Act 19 of 2003 and section 3 of Act 20
of 2007

4. Section 6 of the principal Act is hereby amended—
(a) by the substitution for subsections (4) and (5) of the following subsections,
respectively:

“(4) The Registrar may from time to time by means of a circular
furnish banks, controlling companies, representative offices, eligible
institutions or auditors of banks or controlling companies with guidelines
regarding the application and interpretation of the provisions of this Act.

(5) The Registrar may from time to time by means of a guidance note
furnish banks, controlling companies, representative offices, eligible
institutions and auditors of banks or controlling companies with
information in respect of market practices or market or industry
developments within or outside the Republic.”;

(b) by the substitution in subsection (6) for paragraph (a) of the following
paragraph:

“(a) The Registrar may from time to time, in writing, after
consultation with the relevant bank, controlling company, representative
office, eligible institution or auditor of a bank or controlling company,
issue a directive to such a bank, controlling company, representative
office, eligible institution or auditor of a bank or controlling company,
either individually or collectively, regarding the application of the Act;”;

(c) by the substitution in subsection (6)(b) for the words preceding subparagraph
(i) of the following words:
“The directive contemplated in paragraph (a) may include the issuing of
a non-financial sanction or a directive requiring a bank, a controlling
company, a representative office, an eligible institution or an auditor of a
bank or controlling company, either individually or collectively, within
the period specified in the directive, to—"";
(d) by the substitution in subsection (6) for paragraph (c) of the following
paragraph:

“(c) The Registrar may after consultation with the relevant bank,
controlling company, representative office, eligible institution or auditor
of a bank or controlling company, subject to the directive, cancel in
writing a previously issued directive;”; and

(e) by the substitution in subsection (6) for paragraph (e) of the following
paragraph:

“(e) Any bank, controlling company, representative office, eligible
institution or auditor of a bank or controlling company that neglects,
refuses or fails to comply with a directive issued under this subsection
shall be guilty of an offence.”.

Amendment of section 10 of Act 94 of 1990, as amended by section 7 of Act 19 of
2003

5. Section 10 of the principal Act is hereby amended by the substitution for subsection
(2) the following subsection:
““(2) The Minister shall [lay] table a copy of the report referred to in subsection
(1) [upon the Tables] in Parliament within 14 days after receipt of [such] the
report, if Parliament is then in ordinary session, or, if Parliament is not then in
ordinary session, within 14 days after the commencement of [its] the next
[ensuing] ordinary session.”.

Amendment of section 13 of Act 94 of 1990, as amended by sections 6 and 25 of Act
9 of 1993 and section 9 of Act 19 of 2003

6. Section 13 of the principal Act is hereby amended by the deletion in subsection (2)
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(1) has duly authorised the proposed establishment, by the foreign institu-
tion, of a bank in the Republic;

(i) accepts and complies with the proposals, guidelines and pronouncements
of the Basel Committee on Banking Supervision;

(iii) is not legally impeded from complying with the provisions of subpara-
graph (ii);

(iv) accepts its responsibilities as a consolidating supervisor;

(v) as far as may be reasonably possible, ensures that the members of the
board and the executive management of the foreign institution at all
times consist of fit and proper persons;

(vi) is satisfied with the standard of risk management maintained by the
foreign institution; and

(vii) keeps the Registrar informed of any material information regarding the
financial soundness of the foreign institution and its bank in the

Republic.”.

Amendment of section 15 of Act 94 of 1990, as amended by section 25 of Act 9 of
1993, section 7 of Act 26 of 1994 and section 11 of Act 19 of 2003

7. Section 15 of the principal Act is hereby amended by the substitution for subsection
(3) of the following subsection:

“(3) Notwithstanding anything to the contrary contained in the Companies Act,
the [Registrar of Companies] Commissioner shall not register in terms of that Act
the memorandum of [association and articles of association] incorporation of a
public company formed for the purpose of conducting the business of a bank,
unless the application for such registration is accompanied by the approval referred

to in subsection (1).”.

Amendment of section 16 of Act 94 of 1990, as substituted by section 8 of Act 26 of
1994 and amended by section 12 of Act 19 of 2003

8. Section 16 of the principal Act is hereby amended by the substitution in subsection
(2)(b) for subparagraph (i) of the following subparagraph:
“(i) two copies each of the institution’s memorandum of [association and
articles of association] incorporation;”.

Amendment of section 17 of Act 94 of 1990, as substituted by section 9 of Act 26 of
1994 and amended by section 13 of Act 19 of 2003

9. Section 17 of the principal Act is hereby amended by the substitution in subsection
(1) for paragraph (c) of the following paragraph:
“(c) that the memorandum of [association and articles of association]
incorporation of the institution [are] is consistent with this Act and [are]
is not undesirable for any reason.”.

Amendment of section 18 of Act 94 of 1990, as substituted by section 10 of Act 26
of 1994 and amended by section 14 of Act 19 of 2003

10. Section 18 of the principal Act is hereby amended by the substitution for
subsection (2) of the following subsection:

“(2) In addition to any other condition which the Registrar may impose under
subsection (1), he or she may impose a condition requiring the institution
concerned to take within a specified period such steps in terms of the Companies
Act as may be necessary to alter its memorandum of [association and articles of
association] incorporation in accordance with the requirements of the Registrar.”.

Amendment of section 22 of Act 94 of 1990, as amended by sections 7 and 25 of Act
9 of 1993, section 15 of Act 26 of 1994, section 5 of Act 36 of 2000 and section 17 of
Act 19 of 2003

11. Section 22 of the principal Act is hereby amended by the deletion in subsection (1)
of the word ““or” at the end of paragraph (a), the insertion of the word ““or’ at the end
of paragraph (b) and the addition of the following paragraph:
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“(c) in the case of such foreign institution, in respect of the representative office
use, or refer to the representative office by, a name other than the name under
which the representative office was so registered,”.

Amendment of section 23 of Act 94 of 1990, as substituted by section 16 of Act 26
of 1994

12. Section 23 of the principal Act is hereby amended—
(a) by the substitution for subsection (1) of the following subsection:

“(1) The Registrar may subject to the provisions of section 24, in the
case of a bank registered as such, with the consent of the Governor and
after consultation with the Minister and by notice in writing to the
institution concerned cancel, or suspend on such conditions as the
Registrar may deem fit, such registration if the institution has not
conducted any business as a bank during the period of six months
commencing on the date on which the institution was registered as a
bank.”;

(b) by the substitution in subsection (2) for the words preceding paragraph (a) of

the following words:

“The Registrar may, subject to the provisions of section 24, in the case of
a bank registered as such, [with the consent of] after consultation with
the Minister and by notice in writing to the institution concerned cancel,
or suspend on such conditions as the Registrar may deem fit, such
registration if—"’; and

(c) by the substitution for subsection (3) of the following subsection:

“(3) The Registrar may, subject to the provisions of section 24, in the
case of a bank registered as such, [with the consent of] after consultation
with the Minister and by notice in writing to the institution concerned
cancel such registration if the institution has ceased to conduct the
business of a bank or is no longer in operation.”.

Amendment of section 24 of Act 94 of 1990, as amended by section by section 25 of
Act 9 of 1993, section 17 of Act 26 of 1994 and section 18 of Act 19 of 2003

13. Section 24 of the principal Act is hereby amended—
(a) by the substitution for subsection (1) of the following subsection:

“(1) The Registrar [shall, before cancelling or suspending under
section 23 the registration of a bank, in a written notice addressed to
the chairperson or chief executive officer of the institution con-
cerned] may by written notice to the chairperson or chief executive
officer of the institution concerned suspend the registration of a bank
under section 23 with immediate effect, provided that the Registrar
must—

(a) inform the institution of his or her intention to cancel [or suspend,
as the case may be,] such registration;

(b) furnish the institution with the reasons for the intended cancellation
[or suspension]; and

(c) call upon the institution to show cause within a period specified in
the notice, which shall not be less than 30 days as from the date of
the notice, why its registration should not be so cancelled [or
suspended].”’; and

(b) by the substitution in subsection (2) for paragraph (a) of the following
paragraph:

“(a) proceed with the cancellation [or suspension], in terms of section

23, of the registration; or”.
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Substitution of section 27 of Act 94 of 1990, as substituted by section 20 of Act 19 of
2003

14. The following section is hereby substituted for section 27 of the principal Act:
“Cancellation of registration at request of bank

27. The Registrar shall cancel the registration of a bank upon submission
to him or her by the institution concerned of a special resolution
[contemplated in section 200 of the Companies Act] approved by the
shareholders holding no less than 75 per cent of the voting rights entitled to
vote on the decision authorising such cancellation.”.

Substitution of section 28 of Act 94 of 1990, as substituted by section 21 of Act 19 of
2003

15. The following section is hereby substituted for section 28 of the principal Act:
“Cancellation of registration upon winding up

28. When the affairs of a bank have been completely wound up as
contemplated in [section 419(1)] section 82(1) of the Companies Act, the
responsible Master of the High Court shall transmit to the Registrar a copy
of the certificate referred to in that section, and the Registrar shall upon
receipt of such copy cancel the registration of the bank concerned.”.

Amendment of section 30 of Act 94 of 1990, as substituted by section 8 of Act 20 of
2007

16. Section 30 of the principal Act is hereby amended by the substitution in subsection
(1) for paragraph (e) of the following paragraph:

“(e) permission granted in respect of the [compromise,] amalgamation, merger or
arrangement referred to in [Chapter XII] Chapter 5 of the Companies Act,
where a bank is the principal party to such [compromise,] amalgamation,
merger or arrangement;”.

Amendment of section 32 of Act 94 of 1990, as amended by section 25 of Act 9 of
1993, section 25 of Act 26 of 1994 and section 23 of Act 19 of 2003

17. Section 32 of the principal Act is hereby amended by the substitution in subsection
(1) for paragraph (b) the following paragraph:
“(b) to change its name and its memorandum of [association and articles of
association] incorporation within the period and in the manner required by the
Registrar.”.

Amendment of section 38 of Act 94 of 1990, as amended by section 17 of Act 85 of
1992, section 25 of Act 9 of 1993 and section 26 of Act 19 of 2003

18. Section 38 of the principal Act is hereby amended—
(a) by the substitution in subsection (2) for paragraphs (a), (b) and (c) of the
following paragraphs, respectively:
“(a) in the name of [a trustee of a unit trust scheme as defined in
section 1 of the Unit Trusts Control Act, 1981 (Act No. 54 of
1981), or of a nominated company of the trustee approved by
the Registrar of Unit Trust Companies] the trustee or custodian of

a collective investment scheme as defined in section 1 of the
Collective Investment Schemes Control Act, 2002 (Act No. 45 of
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(b) inthe name of any executor, administrator, trustee, curator, guardian
or liquidator [in the circumstances mentioned in section 103(3) of
the Companies Act] in respect of the estate of a deceased member
of the bank or controlling company or of a member whose estate has
been sequestrated or of a member who is otherwise under disability
or as the liquidator of any body corporate in the course of being
wound up which is a member of the bank or controlling company;

(c) for a period of not more than six months, in the name of a
[stock-broker or of a company established by such stock-broker
for a purpose mentioned in section 12(3) of the Stock Exchanges
Control Act, 1985 (Act No. 1 of 1985)] regulated person as defined
in section 1 of the Securities Services Act, 2004 (Act No. 36 of
2004), or of a company controlled by the bank or of an employee of
the bank, if it is necessary that the shares be so allotted, issued or
registered in order to facilitate delivery to the purchaser or to protect
the rights of the beneficiary in respect of those shares or where the
beneficiary is not known;”’; and

(b) by the substitution in subsection (2) for paragraph (e) of the following
paragraph:

“(e) in the name of a central securities depository as defined in section 1
of the [Safe Deposit of Securities Act, 1992] Securities Services
Act, 2004 (Act No. 36 of 2004).”.

Amendment of section 43 of Act 94 of 1990, as amended by section 25 of Act 9 of
1993, section 34 of Act 26 of 1994, section 30 of Act 19 of 2003 and section 10 of Act
20 of 2007

19. Section 43 of the principal Act is hereby amended by the substitution in subsection
(1) for paragraph (b) the following paragraph:
“(b) which is a [controlling] holding company, as defined in section 1 of the
Companies Act, in respect of any other public company which has applied in
terms of section 16 for registration as a bank,”.

Amendment of section 44 of Act 94 of 1990, as amended by section 10 of Act 9 of
1993 and section 31 of Act 19 of 2003

20). Section 44 of the principal Act is hereby amended by the substitution in subsection
(2) for paragraph (c) the following paragraph:
“(c) that no provision of the memorandum of [association and articles of
association] incorporation of the applicant is inconsistent with a provision of
this Act or is undesirable in so far as it concerns banks;”.

Substitution of section 47 of Act 94 of 1990, as substituted by section 32 of Act 19 of
2003

21. The following section is hereby substituted for section 47 of the principal Act:
“Cancellation of registration at request of controlling company

47. The Registrar shall cancel the registration of the controlling company
upon submission to him or her by the controlling company of a special
resolution [contemplated in section 200 of the Companies Act] approved
by the shareholders holding no less than 75 per cent of the voting rights
entitled to vote on the decision authorising such cancellation.”.
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Amendment of section 51 of Act 94 of 1990, as amended by sections 11 and 25 of Act
9 of 1993 and section 34 of Act 19 of 2003

22. Section 51 of the principal Act is hereby amended—
(a) by the substitution in subsection (1) for paragraph (b) of the following
paragraph:
“(b) the provisions of sections 128 to 155 of the Companies Act relating
to business rescue and compromise with creditors shall not apply to
a bank.”; and
(b) by the substitution in subsection (2) for paragraph (c) of the following
paragraph:
“(c) the administration of which vests in the [Registrar of Companies]
Commissioner, shall in respect of companies registered as banks or
as controlling companies vest in the Registrar.”.

Amendment of section 52 of Act 94 of 1990, as amended by section 3 of Act 55 of
1996, section 35 of Act 19 of 2003 and section 12 of Act 20 of 2007

23. Section 52 of the principal Act is hereby amended by the substitution in subsection

(1) for paragraph (c) of the following paragraph:
“(c) acquire an interest in any undertaking having its registered office or principal
place of business outside the Republic: Provided that the Registrar may issue

a directive, with or without conditions, specifying the circumstances under
which a bank will be permitted to notify the Registrar of such an acquisition
without having to obtain the prior written approval of the Registrar;”.

Amendment of section 54 of Act 94 of 1990, as substituted by section 6 of Act 42 of
1992 and amended by sections 12 and 25 of Act 9 of 1993, Proclamation No. 132 of
1994, section 36 of Act 26 of 1994, section 5 of Act 55 of 1996, section 36 of Act 19
of 2003, section 13 of Act 20 of 2007 and section 90 of Act 17 of 2009

24. Section 54 of the principal Act is hereby amended—
(a) by the substitution for the heading of the following heading:
“Amalgamations, mergers and arrangements’’;
(b) by the substitution in subsection (1) for paragraph (a) of the following
paragraph:

“(a) [a compromise,] an amalgamation, merger or arrangement referred
to in [Chapter XII] Chapter 5 of the Companies Act and which
involves a bank as one of the principal parties to the relevant
transaction; and”’;

(c) by the substitution in subsection (4) for the words preceding paragraph (a) of
the following words:

“Any [compromise,] amalgamation or merger or [arrangement or] any

arrangement for the transfer of assets, liabilities or assets and liabilities,

referred to in subsection (1) or (1B), excluding a transfer other than a

transfer referred to in subsection (2)(c) or (2A)(c) shall be subject—"";

(d) by the substitution for subsection (5) of the following subsection:

“(5) Notice of the passing of the resolution confirming, as contem-
plated in subsection (4), any [compromise,] amalgamation or merger or
[arrangement or] any arrangement for the transfer of assets, liabilities
or assets and liabilities referred to in subsection (1) or (1B), together with
a copy of such resolution and the terms and conditions of the relevant
agreement or arrangement, duly certified by the chairperson of the
meeting at which such resolution was passed and by the secretary of the
bank or person concerned, shall be sent to the Registrar by each of the
banks involved or, in the case of a transaction effecting the transfer of
assets, liabilities or assets and liabilities of one bank to another bank or
a person as contemplated in subsection (2)(c) or (2A)(c), by the relevant
transferor bank and the bank or person taking transfer of such assets,
liabilities or assets and liabilities, and after having received such notices
from all the parties to the relevant agreement or arrangement, the
Registrar shall register those notices.”;
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(e) Dby the substitution in subsection (8) for the words preceding paragraph (a) of
the following words:
“The [Registrar of Companies] Commissioner, every Master of the
High Court and every officer or person in charge of a deeds registry or
any other office, if, in the office of such [Registrar] Commissioner, 5
Master, officer or person or any register under the control of such
[Registrar] Commissioner, Master, officer or person there—"’;
(f) by the substitution in subsection (8) for the words following paragraph (ii) of
the following words:
““and upon production to such [Registrar] Commissioner, Master, officer 10
or person of any relevant deed, bond, share, stock, debenture, certificate,
letter of appointment, licence or other document, make such endorse-
ments thereon and effect such alterations in the registers of such
[Registrar] Commissioner, Master, officer or person as may be
necessary to record the transfer of the relevant property, bond or other 15
right, share, stock, debenture, marketable security, letter of appointment
or licence and of any rights thereunder to the amalgamated bank or, as the
case may be, to the bank or person that has taken transfer of the said
assets, liabilities or assets and liabilities in question.”;
(g) by the substitution in subsection (8 A) for the words following paragraph (b) of 20
the following words:
“upon submission to the [Registrar of Companies] Commissioner, or
the Master, officer or person referred to in subsection (8), as the case may
be, of a written confirmation by the Registrar of Banks that the Minister,
on the recommendation of the last-mentioned Registrar and after 25
consultation with the Commissioner of the South African Revenue
Service has consented to the waiver of such tax, fees or charges.”;
(h) by the deletion of subsection (10);
(i) by the substitution in subsection (11) for paragraphs (a) and (b) of the
following paragraphs, respectively: 30
“(a) [Chapter XVA] Chapter 5 of the Companies Act; or
(b) the [Securities Regulation Code on Take-overs and Mergers
published by Government Notice No. R.29 dated 18 January
1991, and any amendment thereof; or] Fundamental Transactions
and Takeover Regulations contained in Chapter 5 of the Companies | 35
Regulations, 2011, published under Government Notice R. 351 in
Government Gazette No. 34239 on 26 April 2011,”;
(j) Dby the deletion in subsection (11) of paragraph (c); and
(k) by the substitution in subsection (11) for the words following paragraph (c)
and preceding paragraph (ii) of the following words: 40
“neither the [Securities Regulation] Takeover Regulation Panel estab-
lished [by section 440B] in terms of section 196 of the Companies Act
nor its executive committee or its executive director shall furnish any
clearance, decision or ruling in respect of a matter submitted to it or such
executive director in terms of the provisions of [the above-mentioned 45
Code or Rules] Chapter 5 of the Companies Act and the Takeover
Regulations, and which matter relates to an affected transaction, as
defined in section [440A(1)] 117 of the Companies Act involving—"".

Amendment of section 55 of Act 94 of 1990

25. Section 55 of the principal Act is hereby amended by the substitution for 50
paragraph (a) of the following paragraph:
“(a) in respect of which annual financial statements are required to be made out in
terms of [section 288 (1)] section 30 of the Companies Act; and”.
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Amendment of section 56 of Act 94 of 1990, as amended by section 25 of Act 9 of
1993 and section 37 of Act 19 of 2003

26. Section 56 of the principal Act is hereby amended—
(a) by the substitution for the heading of the following heading:

“Alteration of memorandum of incorporation, and change of name”’;

(b) by the substitution for subsection (1) of the following subsection:

(c)

(d)

(e)

“(1) No—

(a) alteration, in terms of section [55, 56 or 62] 16 of the Companies
Act, of the memorandum of [association or articles of association]
incorporation of a company registered as a bank; or

(b) change, in terms of section [44] 16(8) of the Companies Act, of the
name of any such company,

shall have legal force for the purposes of this Act or any other law unless

such alteration or change has been approved in writing by the Registrar

prior to the registration thereof by the [Registrar of Companies]

Commissioner.”;

by the substitution for subsection (4) for the following subsection:

“(4) A bank shall within 21 days of the registration by the [Registrar
of Companies] Commissioner of an alteration of its memorandum of
[association or articles of association] incorporation or a change of its
name, furnish the Registrar with a certified copy of the special resolution
which sets out the alteration or change of name, as the case may be.”;

by the substitution in subsection (5) for paragraph (a) of the following
paragraph:

“(a) in the case of a special resolution relating to an alteration of a
memorandum of [association or articles of association] incorpo-
ration, register the alteration in question and issue to the bank
concerned a certificate to the effect that the said alteration has been
registered by the Registrar with effect from a date specified in the
certificate; or’’; and

by the substitution for subsection (7) of the following subsection:

“(7) The provisions of subsections (1), (2) and (3) shall not apply with
respect to any alteration of a bank’s memorandum of [association or
articles of association] incorporation in accordance with a direction by
the Registrar under this Act.”.

Substitution of section 57 of Act 94 of 1990, as amended by section 25 of Act 9 of
1993 and section 38 of Act 19 of 2003

27. The following section is hereby substituted for section 57 of the principal Act:

“Alteration of memorandum of [association or articles of association]
incorporation in accordance with direction of Registrar

57. (1) The Registrar may at any time in writing direct a bank to effect
such alteration, not contrary to a provision of this Act, to its memorandum
of [association or articles of association] incorporation as the Registrar
may deem desirable in order to remove anomalies or undesirable
divergences in the activities of different banks.

(2) An alteration directed by the Registrar under subsection (1) shall on
or before the day of the first annual general meeting, referred to in [section
179] section 61(7) of the Companies Act, following upon the date of such
direction, be submitted for consideration to the shareholders of the bank
concerned.

(3) If a bank refuses or fails to alter its memorandum of [association or
articles of association] incorporation in accordance with a direction of the
Registrar under subsection (1), the Registrar may submit a copy of that
direction to the [Registrar of Companies] Commissioner, who shall
thereupon deal with the proposed alteration contained therein in accordance
with the Companies Act as if it were contained in a special resolution
adopted by the bank concerned and submitted to the [Registrar of
Companies] Commissioner by that bank in accordance with that Act.”.
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Substitution of section 58 of Act 94 of 1990, as substituted by section 37 of Act 26 of
1994

28. The following section is hereby substituted for section 58 of the principal Act:
“Information regarding directors and officers

58. Every bank and every controlling company shall within 30 days of its 5
registration as such, furnish the Registrar with a copy of its [register]
record of directors and officers [referred to in section 215 of the
Companies Act].”.

Amendment of section 60 of Act 94 of 1990, as substituted by section 1 of Act 81 of
1991 and amended by section 25 of Act 9 of 1993, section 39 of Act 26 of 1994, 10
section 40 of Act 19 of 2003 and section 15 of Act 20 of 2007

29. (1) Section 60 of the principal Act is hereby amended—
(a) by the substitution for subsection (1) of the following subsection:
“(1) [Each] Without derogating from the application of sections 77
and 78 of the Companies Act, each director, chief executive officer and 15
executive officer of a bank owes a fiduciary duty and a duty of care and
skill to the bank of which such person is a director, chief executive officer
or executive officer.”;
(b) by the substitution in subsection (1A) for the words preceding paragraph (a)
of the following words: 20
“[Each] Without derogating from the application of sections 77 and 78
of the Companies Act, each director, chief executive officer and
executive officer of a bank owes a duty towards the bank to—’;
(c) by the substitution in subsection (1B) for paragraph (a) of the following
paragraph: 25
“(a) The Registrar may institute action in terms of section 77 of the
Companies Act or section 424 of the Companies Act, 1973 (Act 61 of
1973), against any director, chief executive officer or executive of the
Bank who was knowingly a party to the carrying out of the business of
the bank in the manner envisaged in that section.”; 30
(d) by the addition in subsection (5) to paragraph (a) of the following proviso:
‘“: Provided that the Registrar may return the written notice to the bank
concerned on the grounds that it is incomplete or that it contains an error,
in which case the requirement for the Registrar to object to the
appointment within a period of 20 working days is stayed”; and 35
(e) by the addition of the following subsection:
“(8) A bank or a controlling company shall not appoint any person to
a position of, or refer to any employee as, a director unless that person or |
employee has been appointed as a director of that bank or controlling
company in terms of section 66 of the Companies Act.”. 40
(2) The provisions of subsection (1)(e) come into force on a date 12 months after the
date on which this Act takes effect.

Amendment of section 61 of Act 94 of 1990, as amended by section 14 of Act 9 of
1993 and section 42 of Act 19 of 2003

30. Section 61 of the principal Act is hereby amended— 45
(a) by the substitution in subsection (1) for the words preceding paragraph (a) of
the following words:
“Notwithstanding the provisions of [Chapter X] Part C of Chapter 3 of
the Companies Act—"";
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(b) by the substitution for subsection (2) of the following subsection:

“(2) A bank or a controlling company shall within 30 days of the
appointment in accordance with the provisions of [Chapter X] Part C of
Chapter 3 of the Companies Act of a person as auditor thereof, apply to
the Registrar on the prescribed form for the Registrar’s approval of such
appointment.”;

(c) by the substitution in subsection (3)(b) for subparagraph (iii) of the following
subparagraph:

“(iii) is under investigation by the [Public Accountants’ and Audi-
tors’ Board] Independent Regulatory Board for Auditors; or’’;
and

(d) by the substitution for subsection (5) of the following subsection:

“(5) A person appointed under subsection (4) as auditor of a bank shall
for the purpose of [Chapter X] Part C of Chapter 3 of the Companies Act
be deemed to have been so appointed as auditor at the immediately
preceding annual general meeting of the bank.”.

Amendment of section 62 of Act 94 of 1990, as amended by section 25 of Act 9 of
1993

31. Section 62 of the principal Act is hereby amended by the substitution for
subsection (1) of the following subsection:
“(1) If a bank for any reason fails to appoint an auditor the Registrar may,
notwithstanding the provisions of sections [269(4) and 271(1)] 90 and 91 of the
Companies Act make the necessary appointment.”.

Amendment of section 63 of Act 94 of 1990, as amended by section 7 of Act 42 of
1992, sections 15 and 25 of Act 9 of 1993, section 40 of Act 26 of 1994, section 43 of
Act 19 of 2003 and section 16 of Act 20 of 2007

32. Section 63 of the principal Act is hereby amended by the substitution in subsection
(1) for paragraph (a) of the following paragraph:

“(a) shall, whenever such auditor furnishes, in terms of section 20(5)(b) of the
first-mentioned Act, the [Public Accountants’ and Auditors’ Board]
Independent Regulatory Board for Auditors with copies of the report,
acknowledgement of receipt and reply and with the other particulars referred
to in that section, relating to an irregularity or suspected irregularity in the
conduct of the affairs of the bank for which such auditor has been appointed
as auditor, also furnish the Registrar with such copies and particulars; and”.

Amendment of section 64 of Act 94 of 1990, as substituted by section 17 of Act 20
of 2007

33. Section 64 of the principal Act is hereby amended—
(a) by the deletion in subsection (2) of the word ““and” at the end of paragraph (a)
and the insertion after paragraph (a) of the following paragraphs:
“(aA) in accordance with section 90 of the Companies Act, nominate a

registered auditor who is independent of the bank or controlling
company for appointment as an auditor of the bank or controlling
company, as the case may be;

(aB) determine the terms of engagement of, and the fees to be paid to, the
auditor;

(aC) ensure that the appointment of the auditor complies with the provisions
of the Companies Act and any other legislation relating to the
appointment of auditors;

(aD) determine, subject to the provisions of the Companies Act, the nature
and extent of any non-audit services that the auditor may provide to the
bank or controlling company, as the case may be, or that the auditor
shall not provide to the bank or controlling company, or a related
company as defined in the Companies Act;
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pre-approve any proposed agreement with the auditor for the provision

of non-audit services to the bank or controlling company, as the case

may be;

prepare a report, to be included in the annual financial statements for

that financial year—

(1) describing how the audit committee carried out its functions;

(i1) stating whether the audit committee is satisfied that the auditor
was independent of the bank or the controlling company, as the
case may be; and

(iii) commenting on the financial statements, the accounting practices
and the internal financial control of the bank or the controlling
company, as the case may be;

receive and shall appropriately deal with any concerns or complaints,

whether from within or outside the bank or controlling company, as the

case may be, or on its own initiative, relating to—

(i) the accounting practices and internal audit of the bank or

controlling company;

(i1) the content or auditing of the financial statements of the bank or
controlling companys;

(iii) the internal financial controls of the bank or controlling
company; or

(iv) any other related matter;

make submissions to the board of directors on any matter concerning

the accounting policies of, financial control of, records of and reporting

by the bank or controlling company;

perform any other function determined by the board of directors,

including the development and implementation of a policy and plan for

a systematic, disciplined approach to evaluate and improve the

effectiveness of risk management, control, and governance processes

within the bank or controlling company; and™;

(b) by the insertion after subsection (2) of the following subsections:

“(2A) Nothing in this section precludes the appointment by a

company at its annual general meeting of an auditor other than one

nominated by the audit committee: Provided that if such an auditor is

appointed, the appointment is valid only if the audit committee is
satisfied that the proposed auditor is independent of the company.

(2B) In considering whether, for the purposes of subsections (2)(aA)
and (2A), a registered auditor is independent of a company, the audit
committee of that company must—

(a) ascertain whether or not that auditor receives any direct or indirect
remuneration or other benefit from the bank or controlling
company, except—

(i) as auditor; or
(i1) for rendering such other services to the bank or controlling
company as are permitted in terms of subsection (6)(d);
(b) consider whether or not the auditor’s independence may have been
prejudiced—
(i) as aresult of any—
(aa) previous appointment as auditor; or
(bb) consultancy, advisory or other work undertaken by
the auditor for the bank or controlling company; and
(i) by taking into account any other criteria relating to
independence or conflict of interest that are prescribed by
the Independent Regulatory Board for Auditors established
by the Auditing Profession Act, 2005 (Act No. 26 of 2005),
in respect of the bank or controlling company and, if the
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bank or controlling company is a member of a group of
companies, any other company within that group.

(2C) Neither the appointment nor the duties of an audit committee
reduce the powers and duties of the board or the directors of the
company, except in respect of the appointment, fees and terms of
engagement of the auditor.

(2D) A company shall pay all expenses reasonably incurred by its audit
committee, including the fees of any consultant or specialist engaged by
the audit committee to assist it in the performance of any of its
functions.”; and

(c) by the insertion after subsection (3) of the following subsection:

“(3A) Notwithstanding the provisions of the Companies Act, the

board of a bank or controlling company, as the case may be, must appoint
a person to fill any vacancy on the audit committee within 90 business
days after the vacancy arises.”.

Insertion of section 64C in Act 94 of 1990

34. The following section is hereby inserted in the principal Act after section 64B:

“Remuneration committee

64C. (1) Subject to subsection (3), the board of directors of a bank or

controlling company shall establish a remuneration committee, consisting

only of non-executive directors of the bank or controlling company.

(2) The functions of the remuneration committee shall be to assist the
board of directors—

(a) to oversee the compensation system’s design and operation;

(b) to exercise competent and independent judgment on compensation
policies, processes and practices and the incentives created for
managing risk, capital and liquidity;

(c) to evaluate practices by which compensation is paid for potential
future revenues in respect of which the timing and likelihood of
realization remain uncertain;

(d) to ensure that all relevant decisions are consistent with an assessment
of the bank or controlling company’s financial condition and future
prospects;

(e) to work closely with the bank or controlling company’s risk and
capital management committee in the evaluation of the incentives
created by the compensation system;

(f) to ensure that the bank or controlling company’s compensation policy,
processes and procedures are in compliance with the relevant
requirements specified in the Regulations and such further require-
ments as may be specified in writing by the Registrar;

(g) toconduct an annual compensation review independently of manage-
ment, which review shall, among other things, assess the bank or
controlling company’s compliance with the Regulations and such
further requirements as may be specified in writing by the Registrar;

(h) to ensure that the remuneration of employees in the risk control and
compliance functions is determined independently of all relevant
business areas, and is adequate to attract qualified and experienced
staff;

(i) to ensure that performance measures are based principally on the
achievement of the board approved objectives of the bank or
controlling company and its relevant functions; and

(j) to consult shareholders.

(3) The Registrar may upon written application exempt the board of
directors of a bank from the duty to appoint a remuneration committee in
respect of a bank if the Registrar is satisfied that the remuneration
committee appointed in respect of the relevant controlling company, in
addition to its responsibilities in respect of that controlling company, is able
to also adequately assume the responsibilities of a remuneration committee
in respect of that bank.”.
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Amendment of section 65 of Act 94 of 1990, as amended by section 25 of Act 9 of

1993

35. Section 65

of the principal Act is hereby amended—

(a) by the substitution in subsection (1) for paragraphs (b), (c¢) and (d) of the
following paragraphs, respectively:
“(b) [gives] files a notice [to] with the [Registrar of Companies]

(c)

Commissioner in terms of section [170(2)] 23(3)(b)(ii) of the
Companies Act of any intended change in the situation of its
registered office [or of its postal address];

[forwards] files in terms of section [216(2)] 70(6) of the Compa-
nies Act a [return] notice referred to in that section regarding its
directors to the [Registrar of Companies] Commissioner; or

(d) [forwards] files in terms of section [302(4)] 33 of the Companies

Act, financial statements to the [Registrar of Companies] Com-
missioner,”’; and

(b) by the substitution for subsection (2) of the following subsection:

“(2) A bank or controlling company shall within 30 days after a

general meeting with shareholders, forward to the Registrar a copy of the

mi

nutes to be kept in respect of such meeting in terms of section [204]

24(3)(d) of the Companies Act.”.

Amendment of s

ection 68 of Act 94 of 1990, as amended by section 16 of Act 9 of

1993, section 42 of Act 26 of 1994, section 9 of Act 36 of 2000 and section 46 of Act

19 of 2003

36. Section 68

of the principal Act is hereby amended—

(a) by the substitution for the heading of the following heading:
“Special provisions relating to winding-up [or judicial management] of
bank”;

(b) by thei

nsertion after subsection (2) of the following subsection:
“(2A) During the winding-up of a company which is a bank—

(a) a copy of any resolution or application for such winding up,

together with all accompanying documentation including every
affidavit confirming the facts stated therein, shall be lodged with the
Registrar and with the Master, or if there is no Master at the seat of
the Court, an officer in a public service designated for such purpose
by the Master by notice in the Gazette; and

(b) the Registrar or the Master or officer contemplated in paragraph (a)

may report to the Court any facts ascertained by such Registrar,
Master or officer which appear to such Registrar, Master or officer to
justify the Court in postponing the hearing or dismissing the
application, and shall transmit a copy of that report to the applicant
concerned or the agent of such applicant and to the company
concerned.”;

(c) by the deletion in subsection (3) of paragraph (a);

(d) by the

substitution in subsection (3) for paragraph (b) of the following

paragraph:
“(b) of section 357 of the Companies Act, 1973 (Act No. 61 of 1973),

subsection (3) of that section shall be deemed to have been amended
to read as follows:

“(3) A copy of every special resolution for the voluntary
winding-up of any company which is a bank, passed under
section [349] 80 of the Companies Act, 2008 (Act No. 71 of
2008), and of every order of court amending or setting aside
the proceedings in relation to the winding up shall, within 14
days after registration of the resolutions [in terms of section
200] with the Commission established in terms of section 189
of the Companies Act, 2008, or the making of an order, be
transmitted by that company to the officers and registrars
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referred to in paragraph (a), (b) and (c) of subsection (1) as
well as to the Registrar [of Banks].”; and
(e) Dby the substitution in subsection (5) for the words following paragraph (b) of
the following words:
“and the Registrar, the Master of the High Court, the provisional
liquidator or liquidator, respectively, shall, until the affairs of the public
company of which the registration as a bank has been so suspended,
cancelled or terminated have been completely wound up as contemplated
in section [419(1)] 82(1) of the Companies Act or until the winding-up is
stayed or set aside by an order of a competent court continue to exercise
their respective powers and to perform their respective duties under this
section or in terms of the Companies Act, in respect of the public
company of which the registration as a bank has been so suspended,
cancelled or terminated, as if such suspension, cancellation or termina-
tion had not taken place.”.

Amendment of section 69 of Act 94 of 1990, as amended by section 8 of Act 42 of
1992, section 17 of Act 9 of 1993, section 43 of Act 26 of 1994, section 6 of Act 55 of
1996, section 10 of Act 36 of 2000 and section 47 of Act 19 of 2003

37. Section 69 of the principal Act is hereby amended—
(a) by the substitution in subsection (1) for paragraph (a) of the following
paragraph:

“(a) If, in the opinion of the Registrar, any bank will be unable to
repay, when legally obliged to do so, deposits made with it or will
probably be unable to meet any other of its obligations, the Minister may,
if he or she deems it desirable in the public interest, [with the written
consent of] by notifying the chief executive officer or the chairperson of
the board of directors of that bank in writing, appoint a curator to the
bank.”;

(b) the substitution in subsection (2B) for paragraph (a) of the following
paragraph:

“(a) subject to the supervision of the Registrar, conduct the
management contemplated in subsection (2A)(a) in such a manner as the
Registrar may deem to best promote the interests of the creditors of the
bank concerned and of the banking sector as a whole and the rights of
employees in accordance with relevant labour legislation;”’;

(c) the substitution in subsection (2C)(b) for the words preceding subparagraph
(i) of the words:

“Except in the circumstances contemplated in paragraph (a) the curator

may not, notwithstanding the provisions of section [228] 112 of the

Companies Act—""; and
(d) by the substitution in subsection (3) for paragraph (f) of the following
paragraph:

“(f) to make and carry out, in the course of the curator’s management of
the bank concerned, any decision which in terms of the provisions
of the Companies Act or the bank’s memorandum of incorporation
would have been required to be made by way of a special resolution
contemplated in section [199] 65 of the said Act and in terms of the
bank’s memorandum of incorporation;”.

Amendment of section 70 of Act 94 of 1990, as amended by section 9 of Act 42 of
1992, sections 18 and 25 of Act 9 of 1993, section 45 of Act 26 of 1994, section 12 of
Act 36 of 2000, section 49 of Act 19 of 2003 and section 20 of Act 20 of 2007

38. Section 70 of the principal Act is hereby amended—
(a) by the substitution in subsection (2)(a) for the words preceding subparagraph
(1) of the following words:
“A bank of which the business does not include trading in financial
instruments shall manage its affairs in such a way that, subject to the
provisions of paragraph (b), the sum of its [primary and secondary
capital and its primary and secondary] common equity tier 1 capital,
additional tier 1 capital and tier 2 capital and its common equity tier 1




38 No. 37144 GOVERNMENT GAZETTE, 10 December 2013

Act No. 22 of 2013 Banks Amendment Act, 2013

(b)

(c)

(d)
(e)

(f)

(g)

(h)

(i)
()

(k)
(D)
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unimpaired reserve funds, additional tier 1 unimpaired reserve funds and
tier 2 unimpaired reserve funds in the Republic does not at any time
amount to less than the greater of—";

by the substitution in subsection (2)(b)(i) for the words preceding item (aa) of

the following words:
“the sum of the bank’s [primary share] common equity tier 1 capital
and [primary] common equity tier 1 unimpaired reserve funds shall, in
the calculation of the aggregate amount which the bank is in terms of
paragraph (a) required to maintain, be—"’;

by the substitution in subsection (2)(b)(ii) for the words preceding item (aa) of

the following words:
“the sum of the bank’s [secondary] additional tier 1 capital and
[secondary] additional tier 1 unimpaired reserve funds shall, in the
calculation of the aggregate amount which the bank is in terms of
paragraph (a) required to maintain, be—"’;

by the deletion in subsection (2)(b) of the proviso to subparagraph (ii);

by the addition in subsection (2) to paragraph (b) of the following

subparagraph:

“(iii) the sum of the bank’s tier 2 capital and tier 2 unimpaired reserve

funds shall, in the calculation of the aggregate amount which the
bank is in terms of paragraph (a) required to maintain, be—
(aa) taken into account to an amount as may be prescribed; and
(bb) calculated by deducting from the amount thereof such
amounts as may be prescribed.”;
by the substitution in subsection (2A)(a) for the words preceding subpara-
graph (i) of the following words:
“A bank of which the business consists solely of trading in financial
instruments shall manage its affairs in such a way that, subject to the
provisions of paragraph (b), the sum of its [primary and secondary
capital, its primary and secondary unimpaired reserve funds and its
tertiary capital] common equity tier 1 capital, additional tier 1 capital
and tier 2 capital, and its common equity tier 1 unimpaired reserve funds,
additional tier 1 unimpaired reserve funds and tier 2 unimpaired reserve
funds in the Republic does not at any time amount to less than the greater
of—";
by the substitution in subsection (2A)(b)(i) for the words preceding item (aa)
of the following words:
“the sum of the bank’s [primary share] common equity tier 1 capital
and [primary] common equity tier 1 unimpaired reserve funds shall, in
the calculation of the aggregate amount which the bank is in terms of
paragraph (a) required to maintain, be—"’;
by the substitution in subsection (2A)(b)(ii) for the words preceding item (aa)
of the following words:
“the sum of the bank’s [secondary] additional tier 1 capital and
[secondary] additional tier 1 unimpaired reserve funds shall, in the
calculation of the aggregate amount which the bank is in terms of
paragraph (a) required to maintain, be—"’;
by the deletion in subsection (2A)(b) of the proviso to subparagraph (ii);
by the substitution in subsection (2A)(b)(iii) for the words preceding item (aa)
of the following words:
“the sum of a bank’s [tertiary] tier 2 capital and tier 2 unimpaired
reserve funds shall, in the calculation of the aggregate amount which the
bank is in terms of paragraph (@) required to maintain, be—"";
by the deletion in subsection (2A)(b) of the proviso to subparagraph (iii);
by the substitution in subsection (2A)(b) for subparagraph (iv) of the
following subparagraph:
“(iv) the total amount of allocated and qualifying [secondary] common
equity tier 1 capital, allocated and qualifying [secondary] common
equity tier 1 unimpaired reserve funds [and tertiary capital],
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allocated and qualifying additional tier 1 capital, allocated and
qualifying additional tier 1 unimpaired reserve funds, allocated and
qualifying tier 2 capital and allocated and qualifying tier 2
unimpaired reserve funds shall be determined as prescribed.”;
by the substitution in subsection (2B)(a) for the words preceding subpara-
graph (i) of the following words:
“A bank of which the business includes trading in financial instruments
shall manage its affairs in such a way that, subject to the provisions of
paragraph (b), the sum of its [primary and secondary capital, its
primary and secondary unimpaired reserve funds and its tertiary
capital] common equity tier 1 capital, additional tier 1 capital and tier 2
capital and its common equity tier 1 unimpaired reserve funds, additional
tier 1 unimpaired reserve funds and tier 2 unimpaired reserve funds in the
Republic does not at any time amount to less than the greater of—"";
by the substitution in subsection (2B)(b)(i) for the words preceding item (aa)
of the following words:
“the sum of the bank’s [primary share] common equity tier 1 capital
and [primary] common equity tier 1 unimpaired reserve funds shall, in
the calculation of the aggregate amount which the bank is in terms of
paragraph (a) required to maintain, be—"’;
by the substitution in subsection (2B)(b)(ii) for the words preceding item (aa)
of the following words:
“the sum of the bank’s [secondary] additional tier 1 capital and
[secondary] additional tier 1 unimpaired reserve funds shall, in the
calculation of the aggregate amount which the bank is in terms of
paragraph (a) required to maintain, be—"’;
by the deletion in subsection (2B)(b) of the proviso to subparagraph (ii);
by the substitution in subsection (2B)(b)(iii) for the words preceding item (aa)
of the following words:
“the sum of a bank’s [tertiary] tier 2 capital and tier 2 unimpaired
reserve funds shall, in the calculation of the aggregate amount which the
bank is in terms of paragraph (a) required to maintain, be—"’;
by the deletion in subsection (2B)(b) of the proviso to subparagraph (iii); and
by the substitution in subsection (2B)(b) for subparagraph (iv) of the
following subparagraph:

“(iv) the total amount of allocated and qualifying [secondary] common
equity tier 1 capital, allocated and qualifying [secondary] common
equity tier 1 unimpaired reserve funds [and tertiary capital],
allocated and qualifying additional tier 1 capital, allocated and
qualifying additional tier 1 unimpaired reserve funds, allocated and
qualifying tier 2 capital and allocated and qualifying tier 2
unimpaired reserve funds shall be determined as prescribed.”.

Amendment of section 70A of Act 94 of 1990, as substituted by section 21 of Act 20

of 2007

39. Section 70A of the principal Act is hereby amended—

(a)

by the substitution in subsection (1) for paragraph (a) of the following
paragraph:

“(a) subject to the provisions of subsection (2), the sum of its [primary

and secondary capital, its primary and secondary unimpaired

reserve funds and its tertiary capital] common equity tier 1

capital, additional tier 1 capital and tier 2 capital, and its common

equity tier 1 unimpaired reserve funds, additional tier 1 unimpaired

reserve funds and tier 2 unimpaired reserve funds does not at any

time amount to less than an amount which represents a prescribed
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percentage of the sum of amounts relating to the different categories
of assets and other risk exposures and calculated in such a manner
as may be prescribed;”’;
(b) by the substitution in subsection (2)(a) for the words preceding subparagraph
(1) of the following words:
“[primary share] common equity tier 1 capital and [primary] common
equity tier 1 unimpaired reserve funds shall be—"";
(c) by the substitution in subsection (2)(b) for the words preceding subparagraph
(ii) of the following words:
“[secondary] additional tier 1 capital and [secondary] additional tier 1
unimpaired reserve funds shall be—"’;
(d) by the deletion in subsection (2)(b) of the proviso to subparagraph (ii);
(e) by the substitution in subsection (2)(c) for the words preceding subparagraph
(i) of the following words:
“[tertiary] tier 2 capital and tier 2 unimpaired reserve funds shall be—"";
and
(f) by the deletion in subsection (2) of the proviso to paragraph (c).

Substitution of section 72 of Act 94 of 1990, as amended by section 10 of Act 42 of
1992, section 25 of Act 9 of 1993, section 14 of Act 36 of 2000 and section 50 of Act
19 of 2003

40. The following section is hereby substituted for section 72 of the principal Act:
“Minimum liquid assets

72. (1) A bank shall hold in the Republic level one high-quality liquid
assets to a value which does not amount to less than the sum of amounts,
calculated as prescribed percentages, but which in no instance may exceed
20 per cent, of such different categories of its liabilities as may be specified
by regulation with reference to the time when such liabilities fall due or
with reference to any other aspect pertaining to such liabilities.

(2) The amounts of the level one high-quality liquid assets and of the
liabilities referred to in subsection (1) shall be calculated in such manner
and be determined at such times as may be prescribed.

(3) A bank shall not pledge or otherwise encumber any portion of the
level one high-quality liquid assets held by it in compliance with the
provisions of subsection (1): Provided that the Registrar may, exempt a
bank from the prohibition contained in this subsection on such conditions
and to such an extent and for such a period as the Registrar may determine.

(4) For the purposes of this section securities which constitute ‘level one
high-quality liquid assets’ as defined in section 1 shall be valued as
prescribed.”.

Amendment of section 79 of Act 94 of 1990, as substituted by section 26 of Act 20
of 2007

41. Section 79 of the principal Act is hereby amended—
(a) by the substitution in subsection (1) for paragraph (a) of the following
paragraph:

“(a) sections [74 and 75] 35(2) and 36 of the Companies Act
notwithstanding, issue shares of no par value or convert any of its
shares into shares of no par value;”’;

(b) by the substitution in subsection (1)(b) for the words following subparagraph
(iii) of the following words:
“that will qualify as [primary] common equity tier 1 capital, [second-
ary] additional tier 1 capital or [tertiary] tier 2 capital, as the case may
be;”;
(c) by the deletion in subsection (1) of paragraph (d); and
(d) by the substitution for subsection (3) of the following subsection:
“(3) Notwithstanding anything to the contrary contained in any
contract or in the memorandum of [association or articles of associa-
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tion] incorporation of any bank or controlling company, there shall be no
differentiation in the voting rights attached to any of the ordinary shares
of a bank or controlling company [and such voting rights shall be
exercised in accordance with the determination thereof as provided
in section 195(1) of the Companies Act] for members of ordinary shares

and each holder of an ordinary share in a bank or controlling company
shall be entitled to that proportion of the total votes in the bank or
controlling company which the aggregate amount of the nominal value
of the shares held by him or her bears to the aggregate amount of the
nominal value of all the shares issued by such bank or controlling

company.”.

Amendment of section 84 of Act 94 of 1990, as amended by section 60 of Act 19 of
2003 and section 28 of Act 20 of 2007

42. Section 84 of the principal Act is hereby amended—

(a)

(b)

(c)

(d)

(e)

by the substitution for subsection (1) of the following subsection:

“(1) Simultaneously with the issuing of a direction under section
83(1), or as soon thereafter as may be practicable, the Registrar shall by
a letter of appointment signed by him or her appoint a person (hereinafter
in this section referred to as the [manager] repayment administrator) to
manage and control the repayment of money in compliance with the
direction by the person subject thereto: Provided that the Registrar may
afford the person subject to the directive a reasonable period of time to
devise and implement an alternative plan of action that is in the interests
of the investors and to which the Registrar has no objection.”;

by the substitution in subsection (1A) for paragraphs (a) and (b) of the
following paragraphs, respectively:

“(a) The [manager] repayment administrator shall at the request of
the Registrar, as soon as may be practicable report to the Registrar
whether or not the person subject to the relevant direction is, in the
[manager’s] repayment administrator’s opinion, solvent, and if the
[manager] repayment administrator finds that the person subject to the
direction is insolvent, the [manager] repayment administrator shall
comment on whether such person is technically or legally insolvent.

(b) On appointment of a [manager] repayment administrator and
whilst the person is subject to the relevant direction [is under
management] as contemplated in this section—

(i) the [manager] repayment administrator shall recover and take
possession of all the assets of the person subject to the relevant
direction; and

(i) all actions, legal proceedings, the execution of all writs, summonses
and other legal process against the person subject to the relevant
direction shall be stayed and not be instituted or proceeded with
without the leave of the court and without also serving the
[application] legal process documentation on the Registrar.”;

by the substitution in subsection (1A) for paragraph (d) of the following
paragraph:

“(d) The Master shall, subject to section 370 of the Companies Act,
1973 (Act 61 of 1973), appoint the person nominated by the Registrar as
liquidator or trustee.”;

by the substitution in subsection (1A)(e) for the words preceding the proviso
of the following words:

“Any written report to the Registrar by an inspector appointed in terms

of section 83 or any report by a [manager] repayment administrator

appointed in terms of [section 84] this section is confidential and shall
not be disclosed to any person”;
by the substitution for subsections (2) and (3) of the following subsections,
respectively:
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(f)

(g)

(h)

(i)

()
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“(2) The Registrar shall serve a copy of the letter of appointment
referred to in subsection (1) upon the person subject to the relevant
direction, and such person shall, with effect from the date of the letter of
appointment, be prohibited from disposing of or otherwise dealing with
such of the assets of such person as are specified in the letter of
appointment, except with the written permission of the [manager]
repayment administrator.

(3) The [manager] repayment administrator shall act under the control
of the Registrar, and the [manager] repayment administrator may from
time to time apply to the Registrar for instructions in regard to any matter
arising out of or in connection with the performance of his or her duties
in terms of subsection (4).”;

by the substitution in subsection (4) for the words preceding paragraph (a) of
the following words:
“It shall be the duty of the [manager] repayment administrator—"’;
by the substitution in subsection (4)(a) for the words preceding subparagraph
(1) of the following words:
““to conduct such further investigation into the affairs or any part of the
affairs of the person subject to the direction as the [manager] repayment
administrator may deem necessary in order to establish—’;
by the substitution in subsection (4)(a) for subparagraph (iv) of the following
subparagraph:

“(iv) any other fact which in the opinion of the Registrar or the
[manager] repayment administrator needs to be established in
order to facilitate the repayment of such money in terms of the
relevant direction;”’;

by the substitution in subsection (4) for paragraphs (c) and (d) of the following
paragraphs, respectively:

“(c) to report the suspected commission by any person of any offence
of which the [manager] repayment administrator becomes aware in the
course of the performance of his or her duties as [manager] repayment
administrator in terms of this section, to the responsible prosecuting
authorities having jurisdiction in the area in which such offence is so
suspected of having been committed; and

(d) to perform any other function assigned to the [manager]
repayment administrator by the Registrar in connection with the
finalization of the repayment of money in accordance with the relevant
direction.”’;

by the substitution for subsections (5), (6), (7) and (8) of the following
subsections, respectively:

“(5) For the purposes of the performance of the duties as set out in
subsection (4), the [manager] repayment administrator shall, in relation
to the person subject to the relevant direction and in relation to the affairs
of that person, have the powers conferred by sections 4 and 5 of the
Inspection of Financial Institutions Act, 1998 (Act No. 80 of 1998), upon
an inspector contemplated in those sections, as if the [manager]
repayment administrator were an inspector and the person subject to the
direction were a financial institution contemplated in those sections.

(6) The [manager] repayment administrator shall in respect of the
services rendered by him or her in terms of this section and the
responsible inspector or inspectors shall in respect of an inspection
referred to in section 83(1) conducted under section 12 of the South
African Reserve Bank Act, 1989 (Act No. 90 of 1989), be paid such
remuneration by the Registrar as the Registrar may determine, and the
Registrar may recover an amount equal to the remuneration so paid from
the person subject to the direction or the inspection, as the case may be.

(7) The [manager] repayment administrator shall hold office until the
relevant direction has been fully complied with, but the Registrar may at
any time in writing withdraw the appointment of the [manager]
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repayment administrator on good cause shown, whereupon the [man-
ager] repayment administrator shall vacate his or her office.
(8) Any person who—

(a) when requested by the [manager] repayment administrator to take
an oath or to make an affirmation, refuses to do so;

(b) without lawful excuse refuses or fails to answer to the best of his or
her ability a question put to such person by the [manager]
repayment administrator in the exercise of the [manager’s]
repayment administrator’s powers or the performance of the
[manager’s] repayment administrator’s duties, even though the
answer may tend to incriminate that person;

(c) wilfully furnishes the [manager] repayment administrator with any
false information;

(d) refuses or fails to comply to the best of his or her ability with any
reasonable request made to such person by the [manager]
repayment administrator in the exercise of the [manager’s]
repayment administrator’s powers or the performance of the
[manager’s] repayment administrator’s duties;

(e) wilfully hinders the [manager] repayment administrator in the
exercise of the powers or the performance of the duties of the
[manager] repayment administrator; or

(f) commits any other deed designed to obstruct, or to enable any
person to evade, the repayment of money as required by a direction
under section 83(1),

shall be guilty of an offence: Provided that no answer given to a question

put by the [manager] repayment administrator to a person in terms of

this section and no information derived therefrom may be used against
such person in any criminal proceedings.”.

Amendment of section 86 of Act 94 of 1990, as amended by section 61 of Act 19 of
2003

43. Section 86 of the principal Act is hereby amended by the substitution in subsection
(2) for paragraphs (a) and (b) of the following paragraphs, respectively:

“(a) certificates of provisional or final registration or of the registration of an
alteration of the memorandum of association or articles of association applied for
in terms of the Companies Act, 1973 (Act No. 61 of 1973), or of the memorandum
of incorporation or of a change of name of banks and of controlling companies;

(b) memorandums of association or articles of association approved under the
Companies Act, 1973 (Act No. 61 of 1973), or memorandums of incorporation of
banks and of controlling companies; and”.

Amendment of section 87 of Act 94 of 1990, as amended by section 25 of Act 9 of
1993

44. Section 87 of the principal Act is hereby amended by the substitution for
subsection (1) of the following subsection:

“(1) Notwithstanding anything to the contrary contained in any law or the
common law, and unless otherwise provided in the memorandum of [association
or articles of association] incorporation of a bank, a minor over the age of 16 years
or a married woman, whether or not under marital power, may be a depositor with
a bank and may without the consent or assistance of his guardian or her husband,
as the case may be, execute all necessary documents, give all necessary
acquittances and cede, pledge, borrow against, and generally deal with, his or her
deposit as he or she thinks fit, and shall enjoy all the privileges and be liable to all
the obligations and conditions applicable to depositors.”.
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Substitution of section 88 of Act 94 of 1990, as substituted by section 62 of Act 19 of
2003

45. The following section is hereby substituted for section 88 of the principal Act:
“Limitation of liability

88. No liability shall attach to the South African Reserve Bank or, either
in his or her official or personal capacity, to any member of the board of
directors of the said Bank, the Registrar or any other officer or employee of
the said Bank, including an inspector duly appointed in terms of section 11
or 12 of the South African Reserve Bank Act, 1989 (Act No. 90 of 1989),
or to a repayment administrator duly appointed in terms of section 84 of this
Act, for any loss sustained by or damage caused to any person as a result of
anything done or omitted by such member, the Registrar or such other
officer or employee in the bona fide performance of any function or duty
under this Act.”.

Amendment of section 89 of Act 94 of 1990, as amended by section 63 of Act 19 of
2003 and section 30 of Act 20 of 2007

46. Section 89 of the principal Act is hereby amended by the addition of the following
subsection, the existing section becoming subsection (1):

“(2) The Registrar must inform the Minister and the Governor of the South
African Reserve Bank of any matter that in the opinion of the Registrar may pose
significant risk to the banking sector, the economy, financial stability or financial
markets more generally.”.

Amendment of section 91 of Act 94 of 1990, as amended by sections 23 and 25 of Act
9 of 1993, section 56 of Act 26 of 1994, section 16 of Act 36 of 2000, section 65 of Act
19 of 2003 and section 32 of Act 20 of 2007

47. Section 91 of the principal Act is hereby amended by the substitution in subsection
(1) for paragraph (b) of the following paragraph:
“(b) contravenes or fails to comply with a provision of section 7(3), (4) or (5),
34, 35, 37(1), 38(1), 39, 41, 42(1), 52(1) or (4), 53, 55, 58, 59, 60(5)(a)[(D)],
60(5)(b)[(1)], 61(2), 65, 66, 67, 70(2), (2A) or (2B), 70A, 72,73, 75,76, 77, 78(1)
or (3), 79, 80, 84(1A) or 84(2),”.

Short title

48. This Act is called the Banks Amendment Act, 2013.
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