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Introduction

[1] The respondent in this interlocutory application seeks an order upholding its
exception to the applicant’s statement of case. The respondent has in this regard
raised several complaints against the applicant’s statement case. The application
was brought subsequent to the respondent serving the notice on the applicant
calling on him to remove the cause of the complaint in terms 11 of the
rules of this Court® read with Rule 23(1) of the High Court Rul

Background facts

[2]

It is common cause that the applicant who was initi

ice Act of 1994 (“the Act”),

the Public Service Regulations of “‘Regulations”), the Senior

1The following applications must
(a) Interlocutory applications;

(c) any other applications for directions that may be sought from the court.
2The requirements i ru

3If a situation for which se rules do not provide arises in proceedings or contemplated proceedings,
edure that it deems appropriate in the circumstances.

4 In the exer and in the performance of its functions, or in any incidental matter, the Court
may actinam it considers expedient in the circumstances to achieve the objects of the Act.

’Ru Rules of the High Court reads as follows: Where any pleading is vague and embarrassing
or la which are necessary to sustain an action or defence, as the case may be, the
opposin y, within the period allowed for filing any subsequent pleading, deliver an exception
thereto an set it down for hearing in terms of paragraph (f) of subrule (5) of rule (6): Provided that

intends to take an exception that a pleading is vague and embarrassing he shall within the
period allowed as aforesaid by notice afford his opponent an opportunity of removing the cause of
complaint within 15 days: Provided further that the party excepting shall within ten days from the date on
which a reply to such notice is received or from the date on which such reply is due, deliver his exception.
[Subrule (1) amended by GN R2164 of 1987, by GN R2642 of 1987 and by GN In the exercise of its
powers and in the performance of its functions, or in any incidental matter, the court may act in a manner
that it considers expedient in the circumstances to achieve the objects of the Act.



Management Service Hand Book (“SMS Hand book”) and the written

employment contract.

[3] The applicant contends in the statement of case that consequent to the above

legislative and regulatory frame work the following terms are applicable to his

employment contract:

9.11

9.1.2

9.1.3

9.14

9.15

9.1.6

9.1.7

9.1.8

The respondent would be entitled to re-determine of the
applicant’s office in accordance with sections 12 (1)

The redetermination would be subject to an agreement g reached
between the respondent and the li pertaining to the
redetermination.

Should this (ie the re-determination) oc ill constitute a breach of

contract, and this will entitle the applicant to be compensated for

damages.

The compensation ould be for the unexpired portion of the

OVE e last 24 months that the applicant had received, multiplied

[ %o of pensionable service, plus an additional %z of this amount.

leave payout was to be made to the applicant in respect of any unused
e credit of the previous and or current cycle which was applicable on

the basis provided for in chapter 3.
The applicant would be entitled to a pro rata 13" cheque.

The applicant would be entitled to medical benefits, calculated as a cash

benefit of 12x the applicant’s contribution as at the last day of his service.



9.1.9 Special additional benefits were to be paid to the applicant, should his
contract of service be re-determined before the expiry of his term, in
accordance with section 37 (2) (d) of the Public Service Act. The applicant
here pleads that although the aforementioned section has been repealed

his entitlement to the additional benefit remains, because of inter alia the

provision of the employer agreement, and the SMS Hand bo

[4] Clause 4 of the contract of employment deals with the vari ces
under which the contract may be terminated. In ter .1.5 the
employee’s term of office may be terminated through.the re-determination of the
original term of office. And clause 4.3 of the contrac employment reads as

follows:

'Subject to the provisions of section16 (5) ) or (2) of the Act, and the
Labour Relations Act, 1995, either party may, after consultation and agreement,

terminate the Contract before the i an original term of office or an

extended term of office giving the other party three months' notice of

termination, ...’

[5] Section 16 (5) of the A eals with termination of the contract at the instance of
the employee and on the basis of early retirement. And section 12 (1) and (2) of

ments of head of department by either the President in

the cas artments or the Premier in the case of provinces.

ublic Service Act reads as follows: “Subject to the terms and conditions of a contract

contemp in section 12(2), an executive authority may, at the request of an employee occupying the
of department, allow him or her to retire from the public service before the expiry of the
term contemplated in section 12(2) , or any extended term : contemplated therein, and notwithstanding
the absence of any reason for dismissal in terms of section17(2) or the contract concluded with the
employee, as the case may be, if sufficient reason exists for the retirement.

* Section 12 of the Public Service Act reads as follows: “ Appointment of heads of department and career

incidents



[6] The process that led to the termination of the applicant's employment
commenced with the letter dated 26 November 2009 in which the respondent
advised him that it wished to re-determine the employment contract and to have
it terminated by 30 November 2009. The letter indicates that the re-determination
was done subject to the agreement of the applicant. Furthermore the letter states
that the applicant would be paid a lump sum in terms of section 3 ead with
section 12 (4) of the Act.

[7] Section 12(4) provides that if it is in the public interest.an ed by a

determination made in terms of section 3 (5) of the Act®, an.ex ive authority
may, on the conditions provided for in such determinat

(1) Notwithstanding anything to the contrary contained in CW‘ to this section and section
2(2B) and 32(2)(b)(i), the appointment and other career incidents e heads of department and

grant a special service

(b) ahead of the Office o
component, b

(@) A person sha

or salary scales for particular categories of employees and allowances for particular categories of

employees.
(b)A determination involving expenditure from revenue shall be made in consultation with the Minister of

Finance.



[8]

[9]

benefit to head of the relevant department before or at the expiry of his or her
term of office or an extended term, or at the time of retirement or dismissal from

the public service.

Section 3 (5)

31 August 2012 and calculated as follows:

. ‘first 3 months: 100% of your gross | uneration, times the

number of months;

. the next 9 months: 80% of your gross remuneration, times the

number of months;

. 12 months thereaft art thereof :60% of the gross monthly

remuneration, time e months; and

the remaining. months thereafter or part thereof: 30% of the gross monthly

Relevant pension benefits in terms of the rules of the Government
Employees Pension Fund with respect to a head of the Department who
retires as provided for in section 16(3) of the Public Service Act, 1994,
and referred to in paragraph 2.3 (6) of the Senior management Service
Handbook (SMS) Handbook;

5.2 Medical assistance in accordance with paragraph 23. 6 (7) of Chapter 8
of the SMS Hand book;



5.3 The payment of leave benefits in respect of any unused annual leave
credits of the current leave cycle; and

5.4 Resettlement benefits in accordance with the resettlement policy of the
Department as contemplated in paragraph 5.6 of Chapter 3 of the SMS
Hand book.’

[10] The respondent indicated that payment of the above amounts ‘would be made

within 30 days on condition the applicant submitted all the rel docu

[11] The applicant responded to the above letter in the letter dated 1 December 2009,

and in essence rejected the offer which had been by the respondent. He

indicated that he was willing to accept the offer ‘on the ing conditions:

mp sum payment equal to
eceived over the remaining term
of my contract in full and fina t of all potential claims against the
department.

2. The pension pay- equal to that which would have been

my term (31.08.2012) including employer
ment fund of my choice.

be placed on future economic activities including

or entities related to government. Should such trade

[1 The applicant was advised in the letter dated 18 December 2009 that his
loyment contract was terminated.

Submissions

[13] It was contended during the hearing of this matter on behalf of the respondent
that the proposition put forward by the applicant seeks to have the Minister of

Public Service to make a new determination specifically to address his case. It



was further contended on behalf of the respondent that the proposition that the
re-determination can only be made when there is an agreement to do so by the
parties, was unsustainable as it did not disclose a cause of action.

[14] The respondent contents that the applicant’s statement of case does not disclose

a cause of action, it is vague and embarrassing because the applicant does not

say by how much he was underpaid.

[15] As concerning the issue of special benefits the r ndent contends that the
applicant in that

repealed. Section 37 (2)

: (3) (&) The President may transfer the
head of a national department or nationa ent component before or at the expiry of his or her
term, or extended term, to perform functi nilar or any other capacity in a national department or
national government component in a : igher or lower grading, or additional to the

of the Office of the Premier, a provincial department
or a provincial government compone r at the expiry of his or her term, or extended term, to
perform functions in a simile ity in the Office of the Premier, a provincial department or
a provincial government component of the relevant province in a post of equal, higher or lower grading or
Premier considers appropriate.

(c) The President with the Premier or Premiers concerned, transfer before or at the
expiry of his or he C ended term-

(i) the head of & department to perform functions in a similar or any other capacity in the

Office of a i ial department or a provincial government component; or

vincial department or a provincial government component; or

ice of a Premier, a provincial department or a provincial government

perform functions in a similar or any other capacity in the Office of a Premier, a

provincial rtment or provincial government component of another province or in a national

department or national government component, in a post of equal, higher or lower grading or additional to

the establishment, as the President, in consultation with the Premier or Premiers, considers appropriate.

(i) (d) A transfer in terms of this subsection may only occur if- the relevant head of department consents
to the transfer; or

(ii) after due consideration of any representations by the head, the transfer is in the public interest.

(e) Any person appointed as head of department or government component who is transferred in terms

of this subsection-

(i) during his or her term of office or extended term



in the public interest and also that it is discretionary benefit. It is on this basis that
the respondent contends that it is difficult to see how the applicant could claim

the benefit without indicating on what basis he is entitled to the discretionary

benefit.

[16] In relation to severance pay the respondent contends it is not a -standing
claim to an additional severance.

Evaluation

[17] In my view the issues raised by the applicant in _the stateme f case and
challenged by the respondent in the exceptio e which can best be
determined by the trial Court.

[18] It is common cause that the respondent has th in terms of the legislative

frame work, which has been incorporated into the employment contract, to re-

ent contract of senior managers

ence this means that the respondent has

sing for the breach due to re-determinationworked out.

by the Minister is made in broad terms and is intended to

(aa) shall for the unexpired portion of that term not suffer any reduction in salary and change of other
conditions of service, unless he or she consents thereto; and

(bb) to a higher post shall not by reason only of that transfer be entitled to

the higher salary applicable to the higher post; and

(ii) at the expiry of his or her term of office, or extended term, shall receive the salary and

(i) conditions of service attached to the capacity in which he or she is so transferred
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[19] There seems to be no dispute as concerning the formula provided for in the
Ministerial determination to address the issue of damages that arises as a result
of the breach of the contract. The issue raised by the applicant has to do mainly
with the question of consultation and agreement to re-determine the contract as
provided for in clause 23.6.3 of the SMS hand book.

[20] The Premier seems to also understand the legal position to be t greement
was to be concluded between the parties before the term of o f the icant

could be re-determined. The Premier’s letter states very clea pplicant

was required to agree. The issue of whether the termination
applicant to claim damages in addition to those
the Ministerial determination is a matter f

[21] The issue of the severance pay is al
Court. Although the severance pa iously provided for in the repealed

section 39 of the Act, it was Q‘u gated as it remained in the SMS hand book.

[22] The mandamus ises from the contention that the Minister of Public

Service

t of the clause that the party responsible for initiating the consultation in

the context of the present case is the Premier. This in my view seems to create a
right to have the Minister determine the fairness or otherwise of the severance
pay. That right is not absolute as the amount that would have to be paid arising

from the Minister’s determination is subject to the approval by treasury.
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[23] Turning to the issue of jurisdiction, | am of the view that the reading of the papers
reveal very clearly that this is a contractual claim which the Court has the power
to determine in terms of the provisions of section 77 of the Basic Conditions of
Employment Act. The argument that says that the Court lacks jurisdiction simply
because the pleadings do not specifically mention that section is placing form

over substance and adopting approach that is highly technical.

[24] The final issue to deal with concerns the non-joinder of the er. T st to

apply in determining joinder or non-joinder is whether th joined has

duty of the Premier to submit the payment of severance to the Minister to

determine whether or not the severanc he situation would be different

had the Minister already determination as to the fairness of the
severance pay and the applica laining about such a determination.
Conclusion

[25] In summary, the e of the applicant’s case is that he did not consent to the

redetermi n mployment contract. In other words the respondent re-
determi ntract without the consent of the applicant. It is on this basis
that app says that the respondent was in breach of the contract. The
dama ich the applicant is seeking seem to go beyond those determined in

erms.of the Minister’'s determination.

[26] lear from the arguments presented by the parties that the word “severance
pay” used in the context of this matter is something that requires interpretation, a

task best suited for the trial Court.

[27] It would seem to me that there is a case to answer where an employee

complains that the redetermination is unlawful in that the process as envisaged in
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terms of the employment contract, the Act, and the SMS hand book had not been
followed.

[28] In light of the above reasons, | find that the respondent’s exception stands to fail.

Accordingly, | see no reason in law and fairness why the costs should not follow
the results.

[29] Inthe premises, the applicant’s exception is dismissed with co

Molahlehi J

J the Labour Court of South Africa
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