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CHAPTER I

Purpose, Application and Interpretation

1. Purpose of this Act

The purpose of this Act is to advance economic development, social justice,
labour peace and the democratisation of the workplace by fulfilling the
primary objects of this Act, which are-

a to give effect to and regulate the
fundamental rights conferred by section 27 of the
Constitution;

b to give effect to obligations incurred by the
Republic as a member state of the International Labour
Organisation;

c to provide a framework within which employees

and their trade unions, employers and employers'
organisations can-
i
collectively bargain to determine wages, terms and conditions of
employment and other matters of mutual interest; and

]
formulate industrial policy; and
d to promote-
i
orderly collective bargaining;
]
collective bargaining at sectoral level;

k
employee participation in decision-making in the workplace; and

1
the effective resolution of labour disputes.
2. Exclusion from application of this Act

This Act does not apply to members of-

a the National Defence Force;
b the National Intelligence Agency; and
c the South African Secret Service.

3. Interpretation of this Act
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Any person applying this Act must interpret its provisions-

a to give effect to its primary objects;
b in conformity with the Constitution; and
c in conformity with the public international

law obligations of the Republic.

CHAPTER II

Freedom of Association and General Protections

4. Employees' right to freedom of association
1 Every employee has the right-
a to participate in forming a trade union or

federation of trade unions; and

b to join a trade union, subject to its
constitution.
2 Every member of a trade union has the right, subject to

the constitution of that trade union-
a to participate in its lawful activities;

b to participate in the election of any of its
office-bearers, officials or trade union
representatives; and

c subject to any collective agreement concluded
with that trade union, to stand for election and be
eligible for appointment as an office-bearer, official
or trade union representative and, if elected or
appointed, to hold office.

3 Every member of a trade union that is a member of a
federation of trade unions has the right, subject to the
constitution of that federation-

a to participate in its lawful activities;

b to participate in the election of any of its
office-bearers or officials; and

C to stand for election and be eligible for
appointment as an office-bearer or official and, if
elected or appointed, to hold office.

5. Protection of employees and persons seeking employment

1 No person may discriminate against an employee for
exercising any right conferred by this Act.

2 Without limiting the general protection conferred by
subsection (1), no person may do, or threaten to do, any of the
following-

a require an employee or a

person seeking employment-
i
not to be a member of a trade union or workplace forum;
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]
not to become a member of a trade union or workplace forum; or
k

to give up membership of a trade union or workplace forum;

b prevent an employee or a person seeking
employment from exercising any right conferred by this
Act or from participating in any proceedings in terms
of this Act; or

c prejudice an employee or a person seeking
employment because of past, present or anticipated-

i
membership of a trade union or workplace forum;

]
participation in forming a trade union or federation of trade unions or
establishing a workplace forum;

k
participation in the lawful activities of a trade union, federation of
trade unions or workplace forum;

1
failure or refusal to do something which an employer may not lawfully
permit or require an employee to do;

m
disclosure of information that the employee 1is lawfully entitled or
required to give to another person;

n
exercise of any right conferred by this Act; or

o
participation in any proceedings in terms of this Act.

3 No person may advantage, or promise to advantage, an
employee or a person seeking employment in exchange for that
person not exercising any right conferred by this Act or not
participating in any proceedings in terms of this Act: Except
that nothing in this section precludes the parties to a dispute
from concluding an agreement to settle that dispute.

4 A provision in any contract, whether entered into
before or after the commencement of this Act, that directly or
indirectly contradicts or limits any provision of section 4, or
this section is invalid, unless the contractual provision is
permitted by this Act.

6. Employers' right to freedom of association
1 Every employer has the right-
a to participate in forming
an employers' organisation or a federation of

employers' organisations; and

b to join an employers'
organisation, subject to its constitution.

2 Every member of an employers' organisation has the
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right, subject to the constitution of that employers'

organisation-

a to participate in its
lawful activities;

b to participate in the
election of any of its office-bearers or
officials; and

c if-

i

a natural person, to stand for election and be eligible for appointment
as an office-bearer or official and, if elected or appointed, to hold

or

]

a juristic person, to have a representative stand for election, and be
eligible for appointment, as an office-bearer or official and, if
elected or appointed, to hold office.

Every member of an employers' organisation that is a
member of a federation of employers' organisations has the
right, subject to the constitution of that federation-

a to participate in its
lawful activities;

b to participate in the
election of any of its office-bearers or
officials; and

c if-

i

a natural person, to stand for election and be eligible for appointment
as an office-bearer or official and, if elected or appointed, to hold

or

]

a juristic person, to have a representative stand for election, and be
eligible for appointment, as an office-bearer or official and, if
elected or appointed, to hold office.

Protection of employers' rights

No person may discriminate against an employer for
exercising any right conferred by this Act.

Without limiting the general protection conferred by
subsection (1), no person may do, or threaten to do, any of the
following-

a require an employer-

i

not to be a member of an employers' organisation;

]

not to become a member of an employers' organisation; or

k

to give up membership of an employers' organisation;
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b prevent an employer from
exercising any right conferred by this Act or
from participating in any proceedings in terms
of this Act; or

c prejudice an employer
because of past, present or anticipated-

i
membership of an employers' organisation;

]
participation in forming an employers' organisation or a federation of
employers' organisations;

k
participation in the lawful activities of an employers' organisation or
a federation of employers' organisations;

1
disclosure of information that the employer is lawfully entitled or
required to give to another person;

m
exercise of any right conferred by this Act; or

n
participation in any proceedings in terms of this Act.

3 No person may advantage, or promise to advantage, an
employer in exchange for that employer not exercising any right
conferred by this Act or not participating in any proceedings
in terms of this Act: Except that nothing in this section
precludes the parties to a dispute from concluding an agreement
to settle that dispute.

4 A provision in any contract, whether entered into
before or after the commencement of this Act, that directly or
indirectly contradicts or limits any provision of section 6, or
this section, is invalid, unless the contractual provision is
permitted by this Act.

Rights of trade unions and employers' organisations

Every trade union and every employers' organisation has the right-

a subject to the provisions of Chapter VI-

i
to determine its own constitution and rules; and

]
to hold elections for its office-bearers, officials and
representatives;

to plan and organise its administration and lawful
activities;

to participate in forming a federation of trade unions or a
federation of employers' organisations;

to join a federation of trade unions or a
federation of employers' organisations, subject to its
constitution, and to participate in its lawful activities;
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and
to affiliate with, and participate in the affairs of, any
international workers' organisation or international
employers' organisation or the International Labour
Organisation, and contribute to, or receive financial
assistance from, those organisations.

9. Procedure for disputes

1 If there is a dispute about the interpretation or
application of any provision of this Chapter, any party to the
dispute may refer the dispute in writing to-

a council, if the parties to the dispute fall within the registered
scope of that council; or
a the Commission, if no council has
jurisdiction.

2 The party who refers the dispute must satisfy the
council or the Commission that a copy of the referral has been
served on all the other parties to the dispute.

3 The council or the Commission must attempt to resolve
the dispute through conciliation.

4 If the dispute remains unresolved, any party to the
dispute may refer it to the Labour Court for adjudication.

10. Burden of proof

In any proceedings-

a a party who alleges that a right or
protection conferred by this Chapter has been infringed
must prove the facts of the conduct; and

b the party who engaged in that conduct must
then prove that the conduct did not infringe any
provision of this Chapter.

CHAPTER ITII

Collective Bargaining

PART A-ORGANISATIONAL RIGHTS

11-13

11. Trade union representativeness

In this Part, unless otherwise stated, "~ “representative trade union'' means
a registered trade union, or two or more registered trade unions acting
jointly, that are sufficiently representative of the employees employed by
an employer in a workplace.

12. Trade union access to workplace

1 Any office-bearer or official of a representative trade
union is entitled to enter the employer's premises in order to
recruit members or communicate with members, or otherwise serve
their interests.

2 A representative trade union is entitled to hold
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meetings with employees outside their working hours at the
employer's premises.

3 The members of a representative trade union are
entitled to vote at the employer's premises in any election or
ballot contemplated by that trade union's constitution.

4 The rights conferred by this section are subject to any
conditions as to time and place that are reasonable and
necessary to safeguard life or property or to prevent the undue
disruption of work.

13. Deduction of trade union subscriptions or levies

1 Any employee who is a member of a representative trade
union may authorise the employer in writing to deduct
subscriptions or levies payable to that trade union from the
employee's wages.

2 An employer who receives an authorisation in terms of
subsection (1) must begin making the authorised deduction as
soon as practicable and must remit the amount deducted to the
representative trade union by not later than the 15th day of
the month first following the date each deduction was made.

3 An employee may revoke an authorisation given in terms
of subsection (1) by giving the employer and the representative
trade union one month's written notice or, if the employee
works in the public service, three months' written notice.

4 An employer who receives a notice in terms of
subsection (3) must continue to make the authorised deduction
until the notice period has expired and then must stop making
the deduction.

5 With each monthly remittance, the employer must give
the representative trade union-

a a schedule of the names of
every member from whose wages the employer has
made the deductions that are included in the
remittance;

b details of the amounts
deducted and remitted and the period to which
the deductions relate; and

c a copy of every notice of
revocation in terms of subsection (3).

14. Trade union representatives

1 In this section, "~ “representative trade union'' means a
registered trade union, or two or more registered trade unions
acting jointly, that have as members the majority of the
employees employed by an employer in a workplace.

2 In any workplace in which at least 10 members of a
representative trade union are employed, those members are
entitled to elect from among themselves-

a if there are 10 members of the trade union
employed in the workplace, one trade union
representative;
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b if there are more than 10 members of the
trade union employed in the workplace, two trade union
representatives;

c if there are more than 50 members of the

trade union employed in the workplace, two trade union
representatives for the first 50 members, plus a
further one trade union representative for every
additional 50 members up to a maximum of seven trade
union representatives;

d if there are more than 300 members of the
trade union employed in the workplace, seven trade
union representatives for the first 300 members, plus
one additional trade union representative for every 100
additional members up to a maximum of 10 trade union
representatives;

e if there are more than 600 members of the
trade union employed in the workplace, 10 trade union
representatives for the first 600 members, plus one
additional trade union representative for every 200
additional members up to a maximum of 12 trade union
representatives; and

il if there are more than 1 000 members of the
trade union employed in the workplace, 12 trade union
representatives for the first 1 000 members, plus one
additional trade union representative for every 500
additional members up to a maximum of 20 trade union
representatives.

3 The constitution of the representative trade union
governs the nomination, election, terms of office and removal
from office of a trade union representative.

4 A trade union representative has the right to perform
the following functions-

a at the request of an employee in the
workplace, to assist and represent the employee in
grievance and disciplinary proceedings;

b to monitor the employer's compliance with the
workplace-related provisions of this Act, any law
regulating terms and conditions of employment and any
collective agreement binding on the employer;

c to report any alleged contravention
of the workplace-related provisions of this Act, any
law regulating terms and conditions of employment and
any collective agreement binding on the employer to-

i
the employer;

]
the representative trade union; and

k
any responsible authority or agency; and
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d to perform any other function agreed to
between the representative trade union and the
employer.

5 Subject to reasonable conditions, a trade union
representative is entitled to take reasonable time off with pay
during working hours-

a to perform the functions of a trade union
representative; and

b to be trained in any subject relevant to the
performance of the functions of a trade union
representative.

15. Leave for trade union activities
1 An employee who is an office-bearer of a representative

trade union, or of a federation of trade unions to which the
representative trade union is affiliated, is entitled to take
reasonable leave during working hours for the purpose of
performing the functions of that office.

2 The representative trade union and the employer may
agree to the number of days of leave, the number of days of
paid leave and the conditions attached to any leave.

3 An arbitration award in terms of section 21 (7)
regulating any of the issues referred to in subsection (2)
remains in force for 12 months from the date of the award.

16. Disclosure of information
1 For the purposes of this section, "~ “representative
trade union'' means a registered trade union, or two or more

registered trade unions acting Jjointly, that have as members
the majority of the employees employed by an employer in a
workplace.

2 Subject to subsection (5), an employer must disclose to
a trade union representative all relevant information that will
allow the trade union representative to perform effectively the
functions referred to in section 14 (4).

3 Subject to subsection (5), whenever an employer is
consulting or bargaining with a representative trade union, the
employer must disclose to the representative trade union all
relevant information that will allow the representative trade
union to engage effectively in consultation or collective
bargaining.

4 The employer must notify the trade union representative
or the representative trade union in writing if any information
disclosed in terms of subsection (2) or (3) 1s confidential.

5 An employer is not required to disclose information-
a that is legally privileged;
b that the employer cannot disclose without

contravening a prohibition imposed on the employer by
any law or order of any court;

c that is confidential and, if disclosed, may
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cause substantial harm to an employee or the employer;
or

d that is private personal information relating
to an employee, unless that employee consents to the
disclosure of that information.

6 If there is a dispute about what information is
required to be disclosed in terms of this section, any party to
the dispute may refer the dispute in writing to the Commission.

7 The party who refers the dispute to the Commission must
satisfy it that a copy of the referral has been served on all
the other parties to the dispute.

8 The Commission must attempt to resolve the dispute
through conciliation.

9 If the dispute remains unresolved, any party to the
dispute may request that the dispute be resolved through
arbitration.

10 In any dispute about the disclosure of information

contemplated in subsection (6), the commissioner must first
decide whether or not the information is relevant.

11 If the commissioner decides that the information is
relevant and if it is information contemplated in
subsection (5) (¢) or (d), the commissioner must balance the
harm that the disclosure is likely to cause to an employee or
employer against the harm that the failure to disclose the
information is likely to cause to the ability of a trade union
representative to perform effectively the functions referred to
in section 14(3) or the ability of a representative trade union
to engage effectively in consultation or collective bargaining.

12 If the commissioner decides that the balance of harm
favours the disclosure of the information, the commissioner may
order the disclosure of the information on terms designed to
limit the harm likely to be caused to the employee or employer.

13 When making an order in terms of subsection (12), the
commissioner must take into account any breach of
confidentiality in respect of information disclosed in terms of
this section at that workplace and may refuse to order the
disclosure of the information or any other confidential
information which might otherwise be disclosed for a period
specified in the arbitration award.

14 In any dispute about an alleged breach of
confidentiality, the commissioner may order that the right to
disclosure of information in that workplace be withdrawn for a
period specified in the arbitration award.

17. Restricted rights in the domestic sector

1 For the purposes of this section, "~ “domestic sector''
means the employment of employees engaged in domestic work in
their employers' homes or on the property on which the home is
situated.

2 The rights conferred on representative trade unions by
this Part in so far as they apply to the domestic sector are
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subject to the following limitations-

a the right of access to the premises of the
employer conferred by section 12 on an office-bearer or
official of a representative trade union does not
include the right to enter the home of the employer,
unless the employer agrees; and

b the right to the disclosure of information
conferred by section 16 does not apply in the domestic
sector.

18-21
18. Right to establish thresholds of representativeness
1 An employer and a registered trade union whose members

are a majority of the employees employed by that employer in a
workplace, or the parties to a bargaining council, may conclude
a collective agreement establishing a threshold of
representativeness required in respect of one or more of the
organisational rights referred to in sections 12, 13 and 15.

2 A collective agreement concluded in terms of
subsection (1) is not binding unless the thresholds of
representativeness in the collective agreement are applied
equally to any registered trade union seeking any of the
organisational rights referred to in subsection (1).

19. Certain organisational rights for trade union party to a council

Registered trade unions that are parties to a council automatically have
the rights contemplated in sections 12 and 13 in respect of all workplaces
within the registered scope of the council regardless of their
representativeness in any particular workplace.

20. Organisational rights in collective agreements

Nothing in this Part precludes the conclusion of a collective agreement
that regulates organisational rights.

21. Exercise of rights conferred by this Part

1 Any registered trade union may notify an employer in
writing that it seeks to exercise one or more of the rights
conferred by this Part in a workplace.

2 The notice referred to in subsection (1) must be
accompanied by a certified copy of the trade union's
certificate of registration and must specify-

a the workplace in respect of which the trade
union seeks to exercise the rights;

b the representativeness of the trade union in
that workplace, and the facts relied upon to
demonstrate that it is a representative trade union;
and

c the rights that the trade union seeks to
exercise and the manner in which it seeks to exercise
those rights.

3 Within 30 days of receiving the notice, the employer
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must meet the registered trade union and endeavour to conclude
a collective agreement as to the manner in which the trade
union will exercise the rights in respect of that workplace.

4 If a collective agreement is not concluded, either the
registered trade union or the employer may refer the dispute in
writing to the Commission.

5 The party who refers the dispute to the Commission must
satisfy it that a copy of the referral has been served on the
other party to the dispute.

6 The Commission must appoint a commissioner to attempt
to resolve the dispute through conciliation.

7 If the dispute remains unresolved, either party to the
dispute may request that the dispute be resolved through
arbitration.

8 If the unresolved dispute is about whether or not the
registered trade union is a representative trade union, the
commissioner-

a must seek-

1
to minimise the proliferation of trade union representation in a single
workplace and, where possible, to encourage a system of a
representative trade union in a workplace; and

]
to minimise the financial and administrative burden of requiring an
employer to grant organisational rights to more than one registered
trade union;

b must consider-

the nature of the workplace;

]
the nature of the one or more organisational rights that the registered
trade union seeks to exercise;

k
the nature of the sector in which the workplace is situated; and

1
the organisational history at the workplace or any other workplace of
the employer; and

c may withdraw any of the organisational rights
conferred by this Part and which are exercised by any
other registered trade union in respect of that
workplace, if that other trade union has ceased to be a
representative trade union.

9 In order to determine the membership or support of the
registered trade union, the commissioner may-

a make any necessary inquiries;

b where appropriate, conduct a ballot of the
relevant employees; and
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c take into account any other relevant
information.
10 The employer must co-operate with the commissioner when

the commissioner acts in terms of subsection (9), and must make
available to the commissioner any information and facilities
that are reasonably necessary for the purposes of that
subsection.

11 An employer who alleges that a trade union is no longer
a representative trade union may apply to the Commission to
withdraw any of the organisational rights conferred by this
Part, in which case the provisions of subsections (5) to (10)
apply, read with the changes required by the context.

22-23

Disputes about organisational rights

1 Any party to a dispute about the interpretation or
application of any provision of this Part, other than a dispute
contemplated in section 21, may refer the dispute in writing to
the Commission.

2 The party who refers a dispute to the Commission must
satisfy it that a copy of the referral has been served on all
the other parties to the dispute.

3 The Commission must attempt to resolve the dispute
through conciliation.

4 If the dispute remains unresolved, any party to the
dispute may request that the dispute be resolved through
arbitration as soon as may be practicable.

PART B-COLLECTIVE AGREEMENTS

Legal effect of collective agreement

1 A collective agreement binds-
a the parties to the collective agreement;
b each party to the collective agreement and

the members of every other party to the collective
agreement, in so far as the provisions are applicable
between them;

c the members of a registered trade union and
the employers who are members of a registered
employers' organisation that are party to the
collective agreement 1f the collective agreement
regulates-

i
terms and conditions of employment; or
]
the conduct of the employers in relation to their employees or the

conduct of the employees in relation to their employers;

d employees who are not members of the
registered trade union or trade unions party to the
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agreement if-

i
the employees are identified in the agreement;

the agreement expressly binds the employees; and

that trade union or those trade unions have as their
members the majority of employees employed by the employer
in the workplace.

A collective agreement binds for the whole period of the
collective agreement every person bound in terms of
subsection (1) (c)-

e who was a member at the time it became
binding; or

f who becomes a member after it became binding;
and

g whether or not that person continues to be a
member of the registered trade union or registered
employers' organisation for the duration of the
collective agreement.

Where applicable, a collective agreement varies any contract of
employment between an employee and employer who are both bound by
the collective agreement.

2 Unless the collective agreement provides otherwise, any
party to a collective agreement that is concluded for an
indefinite period may terminate the agreement by giving
reasonable notice to the other parties.

24. Disputes about collective agreements

1 Every collective agreement, excluding an agency shop
agreement concluded in terms of section 25 or a closed shop
agreement concluded in terms of section 26, must provide for a
procedure to resolve any dispute about the interpretation or
application of the collective agreement. The procedure must
first require the parties to attempt to resolve the dispute
through conciliation and, if the dispute remains unresolved, to
resolve it through arbitration.

2 If there is a dispute about the interpretation or
application of a collective agreement, any party to the dispute
may refer the dispute in writing to the Commission if-

a the collective agreement does not provide for
a procedure as required by subsection (1);

b the procedure provided for in the collective
agreement is not operative; or

c any party to the collective agreement has
frustrated the resolution of the dispute in terms of
the collective agreement.

3 The party who refers the dispute to the Commission must
satisfy it that a copy of the referral has been served on all
the other parties to the dispute.
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4 The Commission must attempt to resolve the dispute
through conciliation.

5 If the dispute remains unresolved, any party to the
dispute may request that the dispute be resolved through
arbitration.

6 If there is a dispute about the interpretation or

application of an agency shop agreement concluded in terms of
section 25 or a closed shop agreement concluded in terms of
section 26, any party to the dispute may refer the dispute in
writing to the Commission, and subsections (3) to (5) will

apply to that dispute.

7 Any person bound by an arbitration award about the
interpretation or application of section 25(3) (c) and (d) or
section 26(3) (d) may appeal against that award to the Labour

Court.

Agency shop agreements

1 A representative trade union and an employer or
employers' organisation may conclude a collective agreement, to
be known as an agency shop agreement, requiring the employer to
deduct an agreed agency fee from the wages of its employees who
are identified in the agreement and who are not members of the

trade union.

2 For the purposes of this section, "~ “representative
trade union'' means a registered trade union, or two or more
registered trade unions acting Jjointly, whose members are a
majority of the employees employed-

a by an employer in a workplace; or

b by the members of an employers' organisation
in a sector and area in respect of which the agency
shop agreement applies.

3 An agency shop agreement is binding only if it provides
that-

a employees who are not members of the
representative trade union are not compelled to become
members of that trade union;

b the agreed agency fee must be equivalent to,
or less than-

i
the amount of the subscription payable by the members of the
representative trade union;

]
if the subscription of the representative trade union is calculated as
a percentage of an employee's salary, that percentage; or

k
if there are two or more registered trade unions party to the
agreement, the highest amount of the subscription that would apply to

an employee;

c the amount deducted must be paid into a
separate account administered by the representative
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trade union; and

d no part of the amount deducted may be-

i
paid to a political party as an affiliation fee;

]
contributed in cash or kind to a political party or a person standing
for election to any political office; or

k

used for any expenditure that does not advance or protect the socio-
economic interests of employees.

4 Despite the provisions of any law or contract, an
employer may deduct the agreed agency fee from the wages of an
employee without the employee's authorisation.

5 The provisions of sections 98 and 100(b) and (c) apply,
read with the changes required by the context, to the separate
account referred to in subsection (3) (c).

Any person may inspect the auditor's report, in so far as it relates to
an account referred to in subsection (3) (c), in the registrar's office.

The registrar must provide a certified copy of, or extract from, any of
the documents referred to in subsection (6) to any person who has paid
the prescribed fees.

An employer or employers' organisation that alleges that a trade union
is no longer a representative trade union in terms of subsection (1)
must give the trade union written notice of the allegation, and must
allow the trade union 90 days from the date of the notice to establish
that it is a representative trade union.

If, within the 90-day period, the trade union fails to establish that
it is a representative trade union, the employer must give the trade

union and the employees covered by the agency shop agreement 30 days'
notice of termination, after which the agreement will terminate.

If an agency shop agreement is terminated, the provisions of

subsection (3) (c) and (d) and (5) apply until the money in the separate
account 1is spent.

26. Closed shop agreements

1 A representative trade union and an employer or
employers' organisation may conclude a collective agreement, to
be known as a closed shop agreement, requiring all employees
covered by the agreement to be members of the trade union.

2 For the purposes of this section, ~ representative
trade union'' means a registered trade union, or two or more
registered trade unions acting Jjointly, whose members are a
majority of the employees employed-

a by an employer in a workplace; or

b by the members of an employers' organisation
in a sector and area in respect of which the closed
shop agreement applies.

3 A closed shop agreement is binding only if-
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a a ballot has been held of the employees to be
covered by the agreement;

b two thirds of the employees who voted have
voted in favour of the agreement;

c there is no provision in the agreement
requiring membership of the representative trade union
before employment commences; and

d it provides that no part of the amount
deducted may be-

i
paid to a political party as an affiliation fee;

]
contributed in cash or kind to a political party or a person standing
for election to any political office; or

k
used for any expenditure that does not advance or protect the socio-
economic interests of employees.

4 Despite subsection (3) (b), a closed shop agreement
contemplated in subsection (2) (b) may be concluded between a
registered trade union and a registered employers' organisation
in respect of a sector and area to become binding in every
workplace in which-

a a ballot has been held of the
employees to be covered by the agreement; and

b two thirds of the employees who voted have
voted in favour of the agreement.

5 No trade union that is party to a closed shop agreement
may refuse an employee membership or expel an employee from the

trade union unless-

a the refusal or expulsion is in accordance
with the trade union's constitution; and

b the reason for the refusal or expulsion is
fair, including, but not limited to, conduct that
undermines the trade union's collective exercise of its
rights.

6 It is not unfair to dismiss an employee-

a for refusing to join a trade union party to a
closed shop agreement;

b who is refused membership of a trade union
party to a closed shop agreement; or

c who is expelled from a trade union party to a
closed shop agreement.

7 Despite subsection (6)-

a the employees at the time a closed shop
agreement takes effect may not be dismissed for
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refusing to join a trade union party to the agreement;
and

b employees may not be dismissed for refusing
to join a trade union party to the agreement on grounds
of conscientious objection.

8 The employees referred to in subsection (7) may be
required by the closed shop agreement to pay an agreed agency
fee, in which case the provisions of section 25(3) (b), (c) and
(d) and (4) to (7) apply.

9 If the Labour Court decides that a dismissal is unfair
because the refusal of membership of or the expulsion from a
trade union party to a closed shop agreement was unfair, the
provisions of Chapter VIII apply, except that any order of
compensation in terms of that Chapter must be made against the
trade union.

10 A registered trade union that represents a significant
interest in, or a substantial number of, the employees covered
by a closed shop agreement may notify the parties to the
agreement of its intention to apply to become a party to the
agreement and, within 30 days of the notice, the employer must
convene a meeting of the parties and the registered trade union
in order to consider the application.

11 If the parties to a closed shop agreement do not admit
the registered trade union as a party, the trade union may
refer the dispute in writing to the Commission.

12 The registered trade union must satisfy the Commission
that a copy of the referral has been served on all the parties
to the closed shop agreement.

13 The Commission must attempt to resolve the dispute
through conciliation.

14 If the dispute remains unresolved, any party to the
dispute may refer it to the Labour Court for adjudication.

15 The representative trade union must conduct a ballot of
the employees covered by the closed shop agreement to determine
whether the agreement should be terminated if-

a one third of the employees covered by the
agreement sign a petition calling for the termination
of the agreement; and

b three years have elapsed since the date on
which the agreement commenced or the last ballot was
conducted in terms of this section.

16 If a majority of the employees who voted, have voted to
terminate the closed shop agreement, the agreement will be
terminated.

17 Unless a collective agreement provides otherwise, the

ballot referred to in subsections (3) (a) and (15) must be
conducted in accordance with the guidelines published by the
Commission.

PART C-BARGAINING COUNCILS
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27. Establishment of bargaining councils

1 One or more registered trade unions and one or more
registered employers' organisations may establish a bargaining
council for a sector and area by-

a adopting a constitution that meets the
requirements of section 30; and

b obtaining registration of the bargaining
council in terms of section 29.

2 The State may be a party to any bargaining council
established in terms of this section if it is an employer in
the sector and area in respect of which the bargaining council
is established.

3 If the State is a party to a bargaining council in
terms of subsection (2), any reference to a registered
employers' organisation includes a reference to the State as a
party.

28-29
28. Powers and functions of bargaining council

The powers and functions of a bargaining council in relation to its
registered scope include the following-

a to conclude collective agreements;

b to enforce those collective agreements;

c to prevent and resolve labour disputes;

d to perform the dispute resolution functions

referred to in section 51;

e to establish and administer a fund to be used
for resolving disputes;

f to promote and establish training and
education schemes;

g to establish and administer pension,
provident, medical aid, sick pay, holiday, unemployment
and training schemes or funds or any similar schemes or
funds for the benefit of one or more of the parties to
the bargaining council or their members;

h to develop proposals for submission to NEDLAC
or any other appropriate forum on policy and
legislation that may affect the sector and area;

i to determine by collective agreement the
matters which may not be an issue in dispute for the
purposes of a strike or a lock-out at the workplace;
and

Jj to confer on workplace forums additional
matters for consultation.

29. Registration of bargaining councils
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1 The parties referred to in section 27 may apply for
registration of a bargaining council by submitting to the
registrar-

a the prescribed form that has been properly
completed;

b a copy of its constitution; and

c any other information that may assist the
registrar to determine whether or not the bargaining
council meets the requirements for registration.

2 The registrar may require further information in
support of the application.

3 As soon as practicable after receiving the application,
the registrar must publish a notice containing the material
particulars of the application in the Government Gazette. The
notice must inform the general public that they-

a may object to the application on the grounds
referred to in subsection (4); and
b have 30 days from the date of the notice to
serve any objection on the registrar and a copy on the
applicant.
4 Any person who objects to the application must satisfy

the registrar that a copy of the objection has been served on
the applicant and that the objection is on the grounds that-

a the applicant has not complied with the
provisions of this section;

b the sector and area in respect of which the
application is made is not appropriate;

c the applicant is not sufficiently
representative in the sector and area in respect of
which the application is made.

5 The registrar may require further information in
support of the objection.

6 The applicant may respond to an objection within 14
days of the expiry of the period referred to in
subsection (3) (b), and must satisfy the registrar that a copy
of that response has been served on the person who objected.

7 The registrar, as soon as practicable, must send the
application and any objections, responses and further
information to NEDLAC to consider.

8 NEDLAC, within 90 days of receiving the documents from
the registrar, must-

a consider the appropriateness of the sector
and area in respect of which the application is made;

b demarcate the appropriate sector and area in
respect of which the bargaining council should be
registered; and
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c report to the registrar in writing.
9 If NEDLAC fails to agree on a demarcation as required
in subsection (8) (b), the Minister must demarcate the

appropriate sector and area and advise the registrar.

10 In determining the appropriateness of the sector and
area for the demarcation contemplated in subsection (8) (b),
NEDLAC or the Minister must seek to give effect to the primary
objects of this Act.

11 The registrar-

a must consider the application and any further
information provided by the applicant;

b must determine whether-

i
the applicant has complied with the provisions of this section;

]
the constitution of the bargaining council complies with section 30;
k

adequate provision is made in the constitution of the bargaining
council for the representation of small and medium enterprises;

1
the parties to the bargaining council are sufficiently representative
of the sector and area determined by NEDLAC or the Minister; and

m
there is no other council registered for the sector and area in respect
of which the application is made; and

c if satisfied that the applicant meets the
requirements for registration, must register the
bargaining council by entering the applicant's name in
the register of councils.

12 If the registrar is not satisfied that the applicant
meets the requirements for registration, the registrar-

a must send the applicant a written notice of
the decision and the reasons for that decision; and

b in that notice, must inform the applicant
that it has 30 days from the date of the notice to meet
those requirements.

13 If, within that 30-day period, the applicant meets
those requirements, the registrar must register the applicant
by entering the applicant's name in the register of councils.

14 If, within that 30-day period, the applicant has
attempted to meet those requirements, but the registrar
concludes that the applicant has failed to do so, the registrar
must-

a refuse to register the applicant; and

b notify the applicant and any person that
objected to the application of that decision in
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writing.
After registering the applicant, the registrar must-

c issue a certificate of registration in the
applicant's name that must specify the registered scope
of the applicant; and

d send the registration certificate and a
certified copy of the registered constitution to the
applicant.

30. Constitution of bargaining council

The constitution of every bargaining council must provide for-

a the appointment of representatives
of the parties to the bargaining council, of whom half
must be appointed by the trade unions that are party to
the bargaining council and the other half by the
employers' organisations that are party to the
bargaining council, and the appointment of alternates
to the representatives;

b the representation of small and medium
enterprises;
c the circumstances and manner in which

representatives must vacate their seats' and the
procedure for replacing them;

d rules for the convening and conducting of
meetings of representatives, including the quorum
required for, and the minutes to be kept of, those
meetings;

e the manner in which decisions are to be made;

f the appointment or election of office-bearers
and officials, their functions, and the circumstances
and manner in which they may be removed from office;

g the establishment and functioning of
committees;

h the determination through arbitration of any
dispute arising between the parties to the bargaining
council about the interpretation or application of the
bargaining council's constitution;

i the procedure to be followed if a dispute
arises between the parties to the bargaining council;

I the procedure to be followed if a dispute
arises between a registered trade union that is a party
to the bargaining council, or its members, or both, on
the one hand, and employers who belong to a registered
employers' organisation that is a party to the
bargaining council, on the other hand;

k the procedure for exemption from collective
agreements;

1 the banking and investment of its funds;
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m the purposes for which its funds may be used;
n the delegation of its powers and functions;
o the admission of additional registered trade

unions and registered employers' organisations as
parties to the bargaining council, subject to the
provisions of section 56;

P a procedure for changing its constitution;
and
q a procedure by which it may resolve to wind
up.
15 The requirements for the constitution of a bargaining

council in subsection (1) apply to the constitution of a
bargaining council in the public service except that-

a any reference to an "~ “employers'
organisation'' must be read as a reference to the State
as employer; and

b the requirement in subsection (1) (b)
concerning the representation of small and medium
enterprises does not apply.

The constitution of the Public Service Co-ordinating Bargaining
Council must include a procedure for establishing a bargaining
council in a sector of the public service designated in terms of
section 37(1).

16 The constitution of a bargaining council in the public
service may include provisions for the establishment and
functioning of chambers of a bargaining council on national and
regional levels.

31-32

31. Binding nature of collective agreement concluded in bargaining
council

Subject to the provisions of section 32 and the constitution of the
bargaining council, a collective agreement concluded in a bargaining
council binds only the parties to the bargaining council who are parties to
the collective agreement.

32. Extension of collective agreement concluded in bargaining council

A bargaining council may ask the Minister in writing to extend a collective
agreement concluded in the bargaining council to any non-parties to the
collective agreement that are within its registered scope and are
identified in the request, if at a meeting of the bargaining council-

a one or more registered trade unions whose
members constitute the majority of the members of the
trade unions that are party to the bargaining council
vote in favour of the extension; and

b one or more registered employers'
organisations, whose members employ the majority of the
employees employed by the members of the employers'
organisations that are party to the bargaining council,
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vote in favour of the extension.

Within 30 days of receiving the request, the Minister must extend
the collective agreement, as requested, by publishing a notice in
the Government Gazette declaring that, from a specified date and
for a specified period, the collective agreement will be binding on
the non-parties specified in the notice.

A collective agreement may not be extended in terms of
subsection (2) unless the Minister is satisfied that-

c the decision by the bargaining council to
request the extension of the collective agreement
complies with the provisions of subsection (1);

d the majority of employees employed within the
registered scope of the bargaining council are members
of the trade unions that are party to the bargaining
council;

e the members of the employers' organisations
that are party to the bargaining council employ the
majority of the employees employed within the
registered scope of the bargaining council;

f the non-parties specified in the request fall
within the bargaining council's registered scope;

g the collective agreement establishes or
appoints an independent body to grant exemptions to non-
parties and to determine the terms of those exemptions
from the provisions of the collective agreement as soon
as practicable;

h the collective agreement contains criteria
that must be applied by the independent body when it
considers applications for exemptions, and that those
criteria are fair and promote the primary objects of
this Act; and

i the terms of the collective agreement do not
discriminate against non-parties.

17 Despite subsection (3) (b) and (c), the Minister may
extend a collective agreement in terms of subsection (2) if-

a the parties to the bargaining council are
sufficiently representative within the registered scope
of the bargaining council; and

b the Minister is satisfied that the failure to
extend the agreement may undermine collective
bargaining at sectoral level.

After a notice has been published in terms of subsection (2), the
Minister, at the request of the bargaining council, may publish a
further notice in the Government Gazette-

i
extending the period specified in the earlier notice by a further
period determined by the Minister; or

J
if the period specified in the earlier notice has expired, declaring a
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new date from which, and a further period during which, the provisions
of the earlier notice will be effective.

c The provisions of subsections (3) and (4),
read with the changes required by the context, apply in
respect of the publication of any notice in terms of
this subsection.

18 The Minister, at the request of the bargaining council,
must publish a notice in the Government Gazette cancelling all
or part of any notice published in terms of subsection (2) or
(5) from a date specified in the notice.

19 Whenever any collective agreement in respect of which a
notice has been published in terms of subsection (2) or (5) is
amended, amplified or replaced by a new collective agreement,
the provisions of this section apply to that new collective
agreement.

33-34
33. Appointment and powers of designated agents of bargaining councils

1 The Minister may at the request of a bargaining council
appoint any person as the designated agent of that bargaining
council to help it enforce any collective agreement concluded
in that bargaining council.

2 A bargaining council must provide each designated agent
with a certificate signed by the secretary of the bargaining
council stating that the agent has been appointed in terms of
this Act as a designated agent of that bargaining council.

3 Within the registered scope of the bargaining council,
a designated agent of the bargaining council has all the powers
conferred on a commissioner by section 142, read with the
changes required by the context, except the powers conferred by
section 142 (1) (c) and (d). Any reference in those subsections
to the director for the purpose of this section, must be read
as a reference to the secretary of the bargaining council.

4 The bargaining council may cancel the certificate
provided to a designated agent in terms of subsection (2) and
the agent then ceases to be a designated agent of the
bargaining council and must immediately surrender the
certificate to the secretary of the bargaining council.

34. Amalgamation of bargaining councils

1 Any bargaining council may resolve to amalgamate with
one or more other bargaining councils.

2 The amalgamating bargaining councils may apply to the
registrar for registration of the amalgamated bargaining
council and the registrar must treat the application as an
application in terms of section 29.

3 If the registrar has registered the amalgamated
bargaining council, the registrar must cancel the registration
of each of the amalgamating bargaining councils by removing
their names from the register of councils.

4 The registration of an amalgamated bargaining council
takes effect from the date that the registrar enters its name
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in the register of councils.

5 When the registrar has registered an amalgamated
bargaining council-

a all the assets, rights, liabilities and
obligations of the amalgamating bargaining councils
devolve upon and vest in the amalgamated bargaining
council; and

b all the collective agreements of the
amalgamating bargaining councils, regardless of whether
or not they were extended in terms of section 32,
remain in force for the duration of those collective
agreements, unless amended or terminated by the
amalgamated bargaining council.

PART D-BARGAINING COUNCILS IN THE PUBLIC SERVICE

35. Bargaining councils in public service
There will be a bargaining council for-

a the public service as a whole, to be known as
the Public Service Co-ordinating Bargaining Council;
and

b any sector within the public service that may
be designated in terms of section 37.

36-37

36. Public Service Co-ordinating Bargaining Council

1 The Public Service Co-ordinating Bargaining Council
must be established in accordance with Schedule 1.

2 The Public Service Co-ordinating Bargaining Council may
perform all the functions of a bargaining council in respect of
those matters that-

a are regulated by uniform rules, norms and

standards that apply across the public service; or

b apply to terms and conditions of service that
apply to two or more sectors; or

c are assigned to the State as employer in

respect of the public service which are not assigned to
the State as employer in any sector.
37. Bargaining councils in sectors in public service

1 The Public Service Co-ordinating Bargaining Council may
designate a sector of the public service for the establishment
of a bargaining council.

2 Despite subsection (1), the President may designate a
sector of the public service for the establishment of a
bargaining council if the nature of that sector is such that
the uniform rules, norms and standards applicable to the public
service are not appropriate to regulate employment in that
sector.
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3 A bargaining council for a sector designated by-
a the Public Service Co-ordinating
Bargaining Council must be established in terms of its
constitution;

b by the President must be established in terms
of Schedule 1.

The President may designate a sector for the establishment of a
bargaining council in respect of employees of the State or organs
of the State but who are not employees engaged in the public
service.

c A bargaining council must be established in
respect of a sector designated by the President in
terms of paragraph (a) and the provisions of item 3(3)
to (9) of Schedule 1 apply.

d A bargaining council established in terms of
paragraph (b) will be deemed to be a bargaining council
in the public service for the purposes of this Act.

4 A bargaining council established in terms of
subsection (3) or (4) has exclusive jurisdiction in respect of
matters that are specific to that sector and in respect of
which the State as employer in that sector has the requisite
authority to conclude collective agreements and resolve labour
disputes.

38. Dispute resolution committee
1 The Minister for the Public Service and Administration,

after consulting with NEDLAC and the Public Service Co-
ordinating Bargaining Council, must establish a dispute
resolution committee under the auspices of the Commission, and
appoint to that committee persons who have knowledge and
experience of labour law and labour relations in the public
service.

2 The functions of the dispute resolution committee are
to resolve any jurisdictional dispute between the Public
Service Co-ordinating Bargaining Council and any bargaining
council established in terms of section 37(3).

3 If there is a Jjurisdictional dispute between the Public
Service Co-ordinating Bargaining Council and a bargaining
council established in terms of section 37(3), any party to the
dispute may refer the dispute in writing to the dispute
resolution committee.

4 The party who refers the dispute to the dispute
resolution committee must satisfy it that a copy of the
referral has been served on the Public Service Co-ordinating
Bargaining Council.

5 The dispute resolution committee must attempt to
resolve the dispute as soon as practicable through
conciliation.

6 If the dispute remains unresolved, any party to the
dispute may request that the dispute be resolved through
arbitration.
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7 The Minister for the Public Service and Administration
must determine the remuneration and allowances and any other
terms and conditions of appointment of committee members. The
expenditure incurred for that purpose will be defrayed from
public funds.

PART E-STATUTORY COUNCILS

39. Application to establish statutory council
1 For the purposes of this Part-
a a ~“representative trade union'' means a

registered trade union, or two or more registered trade
unions acting jointly, whose members constitute at
least 30 per cent of the employees in a sector and
area; and

T

b a "~ “representative employers' organisation
means a registered employers' organisation, or two or
more registered employers' organisations acting
jointly, whose members employ at least 30 per cent of
the employees in a sector and area.

2 A representative trade union or representative
employers' organisation may apply to the registrar in the
prescribed form for the establishment of a statutory council in
a sector and area in respect of which no council is registered.

3 The registrar must apply the provisions of
section 29(2) to (10) to the application-

a read with the changes required by the
context; and

b subject to the deletion of the word
“sufficiently'' in section 29(4) (c).
4 The registrar must-
a consider the application and any further

information provided by the applicant;
b determine whether-

i
the applicant has complied with the provisions of section 29 and of
this section;

]
the applicant is representative of the sector and area determined by

NEDLAC or the Minister; and

k
there is no other council registered for the sector and area in respect
of which the application is made.

5 If the registrar is not satisfied that the applicant
meets the requirements for establishment, the registrar must-

a send the applicant a written notice
of the decision and the reasons for that decision; and
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b in that notice, inform the applicant that it
has 30 days from the date of the notice to meet those
requirements.

6 If, within that 30-day period, the applicant has
attempted to meet the requirements for establishment, but the
registrar concludes that the applicant has failed to do so, the
registrar must-

a refuse to register the applicant; and
b notify the applicant and any person that
objected to the application in writing of that
decision.
40. Establishment and registration of statutory council
1 If the registrar is satisfied that the applicant meets

the requirements for the establishment of a statutory council,
the registrar, by notice in the Government Gazette, must
establish the statutory council for a sector and area.

2 The notice must invite-

a registered trade unions and registered
employers' organisations in that sector and area to
attend a meeting; and

b any interested parties in that sector and
area to nominate representatives for the statutory
council.

3 The Commission must chair the meeting and facilitate
the conclusion of an agreement on-

a the registered trade unions and registered
employers' organisations to be parties to the statutory
council; and

b a constitution that meets the requirements of
section 30, read with the changes required by the
context.

4 If an agreement is concluded, the Minister may advise
the registrar to register the statutory council in accordance
with the agreement if the Minister is satisfied that-

a every registered trade union or registered
employers' organisation that ought to have been
included has been included in the agreement; and

b the constitution meets the requirements of
section 30, read with the changes required by the
context.

5 In considering the requirements in subsection (4) (a),
the Minister must take into account-

a the primary objects of this Act;
b the diversity of registered trade unions and

registered employers' organisations in the sector and
area; and
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c the principle of proportional representation.

6 If the Minister is not satisfied in terms of
subsection (4), the Minister must advise the Commission of the
decision and the reasons for that decision and direct the
Commission to reconvene the meeting in terms of subsection (3)
in order to facilitate the conclusion of a new agreement.

7 If advised by the Minister in terms of subsection (4),
the registrar must register the statutory council by entering
its name in the register of councils.

41. Establishment and registration of statutory council in absence of
agreement
1 If no agreement is concluded in terms of section 40,

the commissioner must convene separate meetings of the
registered trade unions and employers' organisations to
facilitate the conclusion of agreements on-

a the registered trade unions to be parties to
the statutory council;

b the registered employers' organisations to be
parties to the statutory council; and

c the allocation to each party of the number of
representatives of the statutory council.

2 If an agreement is concluded on-

a the registered trade unions to be parties to
the statutory council, the Minister must admit as
parties to the statutory council the agreed registered
trade unions;

b the registered employers' organisations to be
parties to the statutory council, the Minister must
admit as parties to the statutory council the agreed
registered employers' organisations.

3 If no agreement is concluded on-

a the registered trade unions to be parties to
the statutory council, the Minister must admit as
parties to the statutory council-

i
the applicant, if it is a registered trade union; and

]
any other registered trade union in the sector and area that ought to
be admitted, taking into account the factors referred to in
section 40(5);

b the registered employers' organisations to be
parties to the statutory council, the Minister must
admit as parties to the statutory council-

i
the applicant, if it is a registered employers' organisation; and
]
any other registered employers' organisation in the sector and area
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that ought to be admitted, taking into account the factors referred to
in section 40(5).

4

The Minister must determine an even number of representatives of the
statutory council, taking into account the factors referred to in
section 40(5).

a One half of the representatives must be
allocated to the registered trade unions that are
parties to the statutory council and the other half of
the representatives must be allocated to the registered
employers' organisations that are parties to the
statutory council.

5 If no agreement is concluded in respect of the
allocation of the number of representatives of the statutory
council-

a between the registered trade unions that are

parties to the council, the Minister must determine
this allocation on the basis of proportional
representation;

b between the registered employers'
organisations that are parties to the council, the
Minister must determine this allocation on the basis of
proportional representation and taking into account the
interests of small and medium enterprises.

6 If the applicant is a trade union and there is no
registered employers' organisation that is a party to the
statutory council, the Minister, after consulting the
Commission, must appoint suitable persons as representatives
and alternates, taking into account the nominations received
from employers and employers' organisations in terms of
section 40 (2) (b).

7 If the applicant is an employers' organisation and
there is no registered trade union that is a party to the
statutory council, the Minister, after consulting the
Commission, must appoint suitable persons as representatives
and alternates, taking into account the nominations received
from employees and trade unions in terms of section 40(2) (b).

8 The Minister must notify the registrar of agreements
concluded and decisions made in terms of this section, and the
registrar must-

a adapt the model constitution referred to in
section 207 (3) to the extent necessary to give effect
to the agreements and decisions made in terms of this
section;

b register the statutory council by entering
its name in the register of councils; and

c certify the constitution as the constitution
of the statutory council.

42. Certificate of registration of statutory council

After registering a statutory council, the registrar must-
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a issue a certificate of registration that must
specify the registered scope of the statutory council;
and

send the certificate and a certified copy of the registered
constitution to all the parties to the statutory council and any
representatives appointed to the statutory council.

43-44
Powers and functions of statutory councils
The powers and functions of a statutory council are-

b to perform the dispute resolution functions
referred to in section 51;

to promote and establish training and education schemes; and

to establish and administer pension, provident, medical aid, sick
pay, holiday, unemployment schemes or funds or any similar schemes
or funds for the benefit of one or more of the parties to the
statutory council or their members; and

to conclude collective agreements to give effect to the matters
mentioned in paragraphs (a), (b), and (c).

A statutory council, in terms of its constitution, may agree to the
inclusion of any of the other functions of a bargaining council
referred to in section 28.

If a statutory council conludes a collective agreement in terms of
subsection (1) (d), the provisions of sections 31 and 32 apply, read
with the changes required by the context.

Ministerial determinations

A statutory council that is not sufficiently representative within its
registered scope may submit a collective agreement on any of the matters
mentioned in section 43(1) (a), (b) or (c) to the Minister. The Minister
will treat the collective agreement as a recommendation made by the wage
board in terms of the Wage Act.

The Minister may promulgate the statutory council's recommendations as a
determination under the Wage Act if satisfied that the statutory council
has complied with sections 7 and 9 of the Wage Act. For that purpose the
provisions of sections 7 and 9 to 12 of the Wage Act will apply to the
statutory council as if it was the wage board, read with the changes
required by the context.

The determination must provide for-

exemptions to be considered by an independent body appointed by the
Minister; and

criteria for exemption that are fair and promote the primary objects of
this Act.

The Minister may in a determination impose a levy on all employers and
employees in the registered scope of the statutory council to defray the
operational costs of the statutory council.

A statutory council established in terms of this section may submit a
proposal to the Minister to amend or extend the period of any determination
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and the Minister may make the amendment to the determination or extend the
period by notice in the Government Gazette.

Disputes about determinations

If there is a dispute about the interpretation or application of a
determination promulgated in terms of section 44 (2), any party to the
dispute may refer the dispute in writing to the Commission.

The party who refers the dispute to the Commission must satisfy it that a
copy of the referral has been served on all the other parties to the

dispute.

The Commission must attempt to resolve the dispute through conciliation.

1 If the dispute remains unresolved, any party to the
dispute may request that the dispute be resolved through
arbitration.

46-48
44 . Withdrawal of party from statutory council
1 If a registered trade union or registered employers'

organisation that is a party to a statutory council withdraws
from that statutory council, the Minister may request the
Commission to convene a meeting of the remaining registered
trade unions or registered employers' organisations in the
sector and area, in order to facilitate the conclusion of an
agreement on the registered trade unions or the registered
employers' organisations to be parties and the allocation of
representatives to the statutory council.

2 If no agreement is concluded, the provisions of
section 41 apply, read with the changes required by the
context.

45, Appointment of new representative of statutory council
1 If a representative appointed in terms of

section 41(6) or (7) for any reason no longer holds office, the
Minister must publish a notice in the Government Gazette
inviting interested parties within the registered scope of the
statutory council to nominate a new representative.

2 The provisions of section 41(6) or (7) apply, read with
the changes required by the context, in respect of the
appointment of a new representative.

46. Change of status of statutory council

1 A statutory council may resolve to apply to register as
a bargaining council.

2 The registrar must deal with the application as if it
were an application in terms of section 29, except for
section 29(4) (b), (7) to (10) and (15).

3 If the registrar has registered the statutory council

as a bargaining council, the registrar must alter the register
of councils and its certificate to reflect its change of
status.

4 Any determination in force at the time of the
registration of the bargaining council or any agreement
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extended by the minister in terms of section 43(3)-

a continues to have force for the period of its
operation unless superseded by a collective agreement;
and

b may be extended for a further period.

5 The bargaining council must perform any function or
duty of the statutory council in terms of a determination
during the period in which the determination is still in
effect.

6 If any dispute in terms of a determination is
unresolved at the time the determination ceases to have effect,
the dispute must be dealt with as if the determination was
still in effect.

PART F-GENERAL PROVISIONS CONCERNING COUNCILS

47. Representativeness of council

1 When considering the representativeness of the parties
to a council, or parties seeking registration of a council, the
registrar, having regard to the nature of the sector and the
situation of the area in respect of which registration is
sought, may regard the parties to a council as representative
in respect of the whole area, even if a trade union or
employers' organisation that is a party to the council has no
members in part of that area.

2 The registrar-

a after consultation with a council, must fix a
date for an annual review of the representativeness of
the council;

b must conduct that review once every year by
that date; and

c if satisfied that the council remains
representative, must issue a certificate of
representativeness which must include the following

particulars-
i
the number of employees employed within the registered scope of the
council;
]

the number of those employees who are members of the trade unions that
are party to the council; and

k
the number of employees employed within the registered scope of the
council by the members of the employers' organisations that are party

to the council.
3 A certificate of representativeness issued in terms of

subsection (2) is sufficient proof of the representativeness of
the council for the following year.

50-51

http://www.polity.org.za/html/govdocs/bills/1995/labour_relations_bill.txt Page 34 of 191



Untitled 8/12/06 12:42

48. Effect of registration of council

1 A certificate of registration is sufficient proof that
a registered council is a body corporate.

2 A council has all the powers, functions and duties that
are conferred or imposed on it by or in terms of this Act, and
it has jurisdiction to exercise and perform those powers,
functions and duties within its registered scope.

3 A party to a council is not liable for any of the
obligations or liabilities of the council by virtue of it being
a party to the council.

4 A party to, or office-bearer or official of, a council
is not personally liable for any loss suffered by any person as
a result of an act performed or omitted in good faith by a
party to, or office-bearer or official of, a council while
performing their functions for the council.

5 Service of any document directed to a council at the
address most recently provided to the registrar will be for all
purposes service of that document on that council.

49. Dispute resolution functions of council

1 The parties to a council must attempt to resolve any
dispute between themselves in accordance with the constitution
of the council.

2

Any party to a dispute who is not a party to a council but who falls
within the registered scope of the council may refer the dispute to the
council in writing.

a In this section, dispute means any dispute
about a matter of mutual interest between-

one or more trade unions;

i
one Oor more employees; or

]
one or more trade unions and one or more employees,

on the one side, and

k
one or more employers' organisations;

1
one or more employers; or

m
one or more employers' organisations and one or more employers,

on the other side.
The party who refers the dispute to the council must satisfy it that a copy of
the referral has been served on all the other parties to the dispute.

If a dispute is referred to a council in terms of subsection (2) or in terms of

http://www.polity.org.za/html/govdocs/bills/1995/labour_relations_bill.txt Page 35 of 191



Untitled 8/12/06 12:42

this Act and any party to that dispute is not a party to that council, the
council must attempt to resolve the dispute-

b through conciliation; and

c if the dispute remains unresolved after
conciliation, the council must arbitrate the dispute if-

i
this Act requires arbitration and any party to the dispute has
requested that it be resolved through arbitration; or

]
all the parties to the dispute consent to arbitration under the
auspices of the council.

3 If one or more of the parties to a dispute that has
been referred to the council do not fall within the registered
scope of that council, it must refer the dispute to the
Commission.

4 The date on which the referral in terms of
subsection (4) was received by a council is, for all purposes,
the date on which the council referred the dispute to the

Commission.
52-53
50. Accreditation of council or appointment of accredited agency

Every council must-

a apply to the Commission for accreditation to
perform any of the functions referred to in section 51;
or

b appoint an accredited agency to perform any

of the functions referred to in section 51.

51. Accounting records and audits

1 Every council must, to the standards of generally
accepted accounting practice, principles and procedures-

a keep books and records of its income,
expenditure, assets and liabilities; and

b within six months after the end of each
financial year, prepare financial statements, including
at least-

i
a statement of income and expenditure for the previous financial year;
and

]

a balance sheet showing its assets, liabilities and financial position
as at the end of the previous financial year.

2 Each council must arrange for an annual audit of its
books and records of account and its financial statements by an
auditor who must-

a conduct the audit in accordance with
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generally accepted auditing standards; and

b report in writing to the council and in that
report express an opinion as to whether or not the
council has complied with those provisions of its
constitution relating to financial matters.

3 Every council must-

a make the financial statements and the
auditor's report available to the parties to the
council or their representatives for inspection; and

b submit those statements and the auditor's
report to a meeting of the council as provided for in
its constitution.

4 Every council must preserve each of its books of
account, supporting wvouchers, income and expenditure
statements, balance sheets, and auditor's reports, in an
original or reproduced form, for a period of three years from
the end of the financial year to which they relate.

5 The money of a bargaining council or of any fund
established by a bargaining council that is surplus to its
requirements or the expenses of the fund may be invested only
in-

a savings accounts, permanent shares or fixed
deposits in any registered bank or financial
institution;

b internal registered stock as contemplated in
section 21 of the Exchequer Act, 1975 (Act No. 66 of
1975);

c a registered unit trust; or

d any other manner approved by the registrar.

52. Duty to keep records and provide information to registrar
1 In addition to the records required by section 53 (4),

every council must keep minutes of its meetings, in an original
or reproduced form, for a period of three years from the end of
the financial year to which they relate.

2 Every council must provide to the registrar-

a within 30 days of receipt of its auditor's
report, a certified copy of that report and of the
financial statements;

b within 30 days of receipt of a written
request by the registrar, an explanation of anything
relating to the auditor's report or the financial
statements;

c upon registration, an address within the
Republic at which it will accept service of any
document that is directed to it;

d within 30 days of any appointment or election
of its national office-bearers, the names and work
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addresses of those office-bearers, even if their
appointment or election did not result in any changes
to its office-bearers; and

e 30 days before a new address for service of
documents will take effect, notice of that change of
address.

3 Every council must provide to the Commission-

a certified copies of every collective

agreement concluded by the parties to the council,
within 30 days of the signing of that collective
agreement; and

b the details of the admission and resignation
of parties to the council, within 30 days of their
admission or resignation.

Delegation of functions to committee of council

1 A council may delegate any of its functions to a
committee on any conditions, but any decision of a committee
may be amended or set aside by the council.

2 A committee contemplated by subsection (1) must consist
of equal numbers of representatives of employees and employers.

3 The council, by delegating any function, is not
divested of any of its powers nor is it relieved of any
function or duty that it may have delegated.

Admission of parties to council

1 Any registered trade union or registered employers'
organisation may apply in writing to a council for admission as
a party to that council.

2 The application must be accompanied by a certified copy
of the applicant's registered constitution and certificate of
registration and must include-

a details of the applicant's membership within
the registered scope of the council and, if the
applicant is a registered employers' organisation, the
number of employees that its members employ within that
registered scope;

b the reasons why the applicant ought to be
admitted as a party to the council; and

c any other information on which the applicant
relies in support of the application.

3 A council, within 90 days of receiving an application
for admission, must decide whether to grant or refuse an
applicant admission, and must advise the applicant of its
decision, failing which the council is deemed to have refused
the applicant admission.

4 If the council refuses to admit an applicant it must
within 30 days of the date of the refusal, advise the applicant
in writing of its decision and the reasons for that decision.

5 The applicant may apply to the Labour Court for an
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order admitting it as a party to the council.

6 The Labour Court may admit the applicant as a party to
the council, adapt the constitution of the council and make any
other appropriate order.

55. Changing constitution or name of council

1 Any council may resolve to change or replace its
constitution.

2 The council must send the registrar a copy of the
resolution and a certificate signed by its secretary stating
that the resolution complies with its constitution.

3 The registrar must-

a register the changed or new
constitution of a council if it meets the requirements
of section 30 or if it is a statutory council
established in terms of section 41 if it meets the
requirements of the model constitution referred to in
section 194 (3); and

b send the council a copy of the resolution
endorsed by the registrar, certifying that the change
or replacement has been registered.

4 The changed or new constitution takes effect from the
date of the registrar's certification.

5 Any council may resolve to change its name.

6 The council must send the registrar a copy of the
resolution and the original of its current certificate of
registration.

7 The registrar must-

a enter the new name in the register of
councils, and issue a certificate of registration in
the new name of the council;

b remove the old name from that register and
cancel the earlier certificate of registration; and

c send the new certificate to the council.

8 The new name takes effect from the date that the
registrar enters it in the register of councils.

58-59
56. Variation of registered scope of council

1 If the registrar is satisfied that the sector and area
within which a council is representative does not coincide with
the registered scope of the council, the registrar, acting
independently or in response to an application from the council
or NEDLAC, may vary the registered scope of the council.

2 The provisions of section 29 apply, read with the

changes required by the context, to a variation in terms of
this section.
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57. Winding-up of council

1 The Labour Court may order a council to be wound up if-

a the council has resolved to wind up its
affairs and has applied to the Court for an order
giving effect to that resolution; or

b

the registrar of labour relations or any
party to the council has applied tothe Court and the
Court is satisfied that the council is unable to

continue to function for any reason that cannot be
remedied.

2 If there are any persons not represented before the
Labour Court whose interests may be affected by an order in
terms of subsection (1), the Court must-

a consider those interests before deciding

whether or not to grant the order; and

if it grants the order, include provisions in
the order disposing of each of those interests.

3 If it makes an order in terms of subsection (1), the
Labour Court may appoint a suitable person as liquidator, on
appropriate conditions.

4

The registrar of the Labour Court must determine the ligquidator's fees.

a The Labour Court, in chambers, may review the
determination of the registrar of the Labour Court.

b The liquidator's fees are a first charge
against the assets of the council.
5 If, after all the liabilities of the council have been
discharged,

any assets remain that cannot be disposed of in
accordance with the constitution of that council, the

liquidator must realise those assets and pay the proceeds to
the Commission for its own use.

58. Sequestration of council

Any person who seeks to sequestrate a council must comply with the
Insolvency Act, 1936 (Act No. 24 of 1936), and,

for the purposes of this
section,

any reference to the court in that Act must be interpreted as
referring to the Labour Court.

59. Cancellation of registration of council
1 The registrar of the Labour Court must notify the
registrar of labour relations if the Court-
a in terms of section 59 has ordered a council
to be wound up; or
b in terms of section 60 has ordered the
sequestration of a council.
2

When the registrar receives a notice from the Labour

Court in terms of subsection (1), the registrar must cancel the

registration of the council by removing its name from the
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register of councils.

3 The registrar may notify a council and every party to
the council that the registrar is considering cancelling the
council's registration, if the registrar believes that-

a the council has ceased to perform its
functions in terms of this Act for a period longer than
90 days before the date of the notice; or

b the council has ceased to be representative
in terms of the provisions of the relevant Part, for a
period longer than 90 days prior to the date of the
notice.

4 In a notice in terms of subsection (3), the registrar
must state the reasons for the notice and inform the council
and every party to the council that they have 60 days to show
cause why the council's registration should not be cancelled.

5 After the expiry of the 60-day period, the registrar,
unless cause has been shown why the council's registration
should not be cancelled, must notify the council and every
party to the council that the registration will be cancelled
unless an appeal to the Labour Court is noted and the Court
reverses the decision.

6 The cancellation takes effect-

a if no appeal to the Labour Court is noted
within the time contemplated in section 111(3), on the
expiry of that period; or

b if the council or any party has appealed and
the Labour Court has confirmed the decision of the
registrar, on the date of the Labour Court's decision.

7 If either event contemplated in subsection (6) occurs,
the registrar must cancel the council's registration by
removing the name of the council from the register of councils.

8 Any collective agreement concluded by parties to a
council whose registration has been cancelled, whether or not
the collective agreement has been extended to non-parties by
the Minister in terms of section 32, lapses 60 days after the
council's registration has been cancelled.

9 Despite subsection (8), the provisions of a collective
agreement that regulates terms and conditions of employment
remain in force for one year after the date that the council's
registration was cancelled, or until the expiry of the
agreement, if earlier.

10 Any party to a dispute about the interpretation or
application of a collective agreement that regulates terms and
conditions of employment referred to in subsection (8) may
refer the dispute in writing to the Commission.

11 The party who refers the dispute to the Commission must
satisfy it that a copy of the referral has been served on all
the other parties to the dispute.

12 The Commission must attempt to resolve the dispute
through conciliation.
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13 If the dispute remains unresolved, any party to the
dispute may request that the dispute be resolved through
arbitration.

Disputes about demarcation between sectors and areas

1 Any registered trade union, employer, registered
employers' organisation or council that has a direct or
indirect interest in the application contemplated in this
section may apply to the Commission in the prescribed form and
manner for a determination as to-

a whether any employee, employer, class of
employees or class of employers, 1is or was employed or
engaged 1n a sector or area;

b whether any provision in any arbitration
award, collective agreement or wage determination made
in terms of the Wage Act is or was binding on any
employee, employer, class of employees or class of

employers.
2 If two or more councils settle a dispute about a
question contemplated in subsection (1) (a) or (b), the councils

must inform the Minister of the provisions of their agreement
and the Minister may publish a notice in the Government Gazette
stating the particulars of the agreement.

3 In any proceedings in terms of this Act before the
Labour Court, if a question contemplated in subsection (1) (a)
or (b) is raised, the Labour Court must adjourn those
proceedings and refer the question to the Commission for
determination if the Court is satisfied that-

a the question raised-
i
has not previously been determined by arbitration in terms of this
section; and
]
is not the subject of an agreement in terms of subsection (2); and

b the determination of the question raised is
necessary for the purposes of the proceedings.

4 When the Commission receives an application in terms of
subsection (1) or a referral in terms of subsection (3), it
must appoint a commissioner to hear the application or
determine the question, and the provisions of section 138
apply, read with the changes required by the context.

5 In any proceedings in terms of this Act before a
commissioner, if a question contemplated in subsection (1) (a)
or (b) 1is raised, the commissioner must adjourn the proceedings
and consult the director, if the commissioner is satisfied that-

a the question raised-
i
has not previously been determined by arbitration in terms of this
section; and
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J
is not the subject of an agreement in terms of subsection (2); and
b the determination of the question
raised is necessary for the purposes of the
proceedings.
6 The director must either order the commissioner

concerned to determine the question or appoint another
commissioner to do so, and the provisions of section 138 apply,
read with the changes required by the context.

7 If the Commission believes that the question is of
substantial importance, the Commission must publish a notice in
the Government Gazette stating the particulars of the
application or referral and stating the period within which
written representations may be made and the address to which
they must be directed.

8 If a notice contemplated in subsection (7) has been
published, the commissioner may not commence the arbitration
until the period stated in the notice has expired.

9 Before making an award, the commissioner must consider
any written representations that are made, and must consult
NEDLAC.

10 The commissioner must send the award, together with

brief reasons, to the Labour Court and to the Commission.

11 If the Commission believes that the nature of the award
is substantially important, it may publish notice of the award
in the Government Gazette.

12 The registrar must amend the certificate of
registration of a council in so far as 1s necessary in light of
the award.

61. Disputes about Parts A and C to F

1 Any party to a dispute about the interpretation or
application of Parts A and C to F of this Chapter, may refer
the dispute in writing to the Commission unless-

a the dispute did not arise in the course of
arbitration proceedings or proceedings in the Labour
Court; or

b the dispute is otherwise to be dealt with in
terms of Parts A and C to F.

2 The party who refers the dispute to the Commission must
satisfy it that a copy of the referral has been served on all
the other parties to the dispute.

3 The Commission must attempt to resolve the dispute
through conciliation.

4 If the dispute remains unresolved, any party to the
dispute may refer it to the Labour Court for adjudication.
CHAPTER IV

Strikes and Lock-outs
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62. Right to strike and recourse to lock-out

1 Every employee has the right to strike and every
employer has recourse to lock-out if-

a the issue in dispute has been referred to a
council or to the Commission as required by this Act,
and-

i
a certificate stating that the dispute remains unresolved has been
issued; or

]
a period of 30 days, or any extension of that period agreed to between
the parties to the dispute, has elapsed since the referral was received
by the council or the Commission; and after that-

b in the case of a proposed strike, at least 48
hours' notice of the commencement of the strike, in
writing, has been given to the employer, unless-

i
the issue in dispute relates to a collective agreement to be concluded
in a council, in which case, notice must have been given to that
council; or

]
the employer is a member of an employers' organisation that is a party
to the dispute, in which case, notice must have been given to that
employers' organisation; or

c in the case of a proposed lock-out, at least
48 hours' notice of the commencement of the lock-out,
in writing, has been given to any trade union that is a
party to the dispute, or, if there is no such trade
union, to the employees, unless the issue in dispute
relates to a collective agreement to be concluded in a
council, in which case, notice must have been given to
that council; or

d in the case of a proposed strike or lock-out
where the State is the employer, at least seven days'
notice of the commencement of the strike or lock-out
has been given to the parties contemplated in
paragraphs (b) and (c).

2 If the issue in dispute concerns a refusal to bargain,
an advisory award must have been made in terms of
section 135(3) (c) before notice is given in terms of
subsection (1) (b) or (c). A refusal to bargain includes-

a a refusal-

i
to recognise a trade union as a collective bargaining agent; or

]
to agree to establish a bargaining council;

b a withdrawal of recognition of a collective
bargaining agent; and
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c a resignation of a party from a bargaining
council;

d a dispute about-

i
appropriate bargaining units;

]
appropriate bargaining levels; or

k
bargaining subjects.

3 The requirements of subsection (1) do not apply to a
strike or a lock-out if-

a the parties to the dispute are members of a
council, and the dispute has been dealt with by that
council in accordance with its constitution;

b the strike or lock-out conforms with the
procedures in a collective agreement;

c the employees strike in response to a lock-
out by their employer that does not comply with the
provisions of this Chapter;

d the employer locks out its employees in
response to their taking part in a strike that does not
conform with the provisions of this Chapter; or

e the employer fails to comply with the
requirements of subsections (4) and (5).

4 Any employee who or any trade union that refers a
dispute about a unilateral change to terms and conditions of
employment to a council or the Commission in terms of
subsection (1) (a) may, in the referral, and for the period
referred to in subsection (1) (a)-

a require the employer not to implement
unilaterally the change to terms and conditions of
employment; or

b if the employer has already implemented the
change unilaterally, require the employer to restore
the terms and conditions of employment that applied
before the change.

5 The employer must comply with a requirement in terms of
subsection (4) within 48 hours of service of the referral on
the employer.

63. Limitations on right to strike or recourse to lock-out

1 No person may take part in a strike or a lock-out or in
any conduct in contemplation or furtherance of a strike or a
lock-out if-

a that person is bound by a
collective agreement that prohibits a strike or lock-
out in respect of the issue in dispute;
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b that person is bound by an agreement that
requires the issue in dispute to be referred to
arbitration;

c the issue in dispute is one that a party has

the right to refer to arbitration or to the Labour
Court in terms of this Act;

d that person is engaged in-

i
an essential service; or

]
a maintenance service.
2
Despite section 65(1) (c), a person may take part in a strike or a lock-

out or in any conduct in contemplation or in furtherance of a strike or
lock-out if the issue in dispute is about any matter dealt with in
sections 12 to 15.

a If the registered trade union has given
notice of the proposed strike in terms of section 64 (1)
in respect of an issue in dispute referred to in
paragraph (a), 1t may not exercise the right to refer
the dispute to arbitration in terms of section 21 for a
period of 12 months from the date of the notice.

3 Subject to a collective agreement, no person may take
part in a strike or a lock-out or in any conduct in
contemplation or furtherance of a strike or lock-out-

a if that person is bound by-

i
any arbitration award or collective agreement that regulates the issue
in dispute; or

]
any determination made in terms of section 44 by the Minister that
regulates the issue in dispute; or

b any determination made in terms of the Wage
Act and that regulates the issue in dispute, during the
first year of that determination.

64. Secondary strikes

1 In this section "~ “secondary strike'' means a strike, or
conduct in contemplation or furtherance of a strike, that is in
support of a strike by other employees against their employer.

2 No person may take part in a secondary strike unless-

a the strike that is to be supported complies
with the provisions of sections 64 and 65;

b the employer of the employees taking part in
the secondary strike or, where appropriate, the
employers' organisation of which that employeris a
member, has received written notice of the proposed
secondary strike at least seven days prior to its
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commencement; and

c the nature and extent of the secondary strike
is reasonable in relation to the possible direct or
indirect effect that the secondary strike may have on
the business of the primary employer.

3 Subject to section 68(2) and (3), a secondary employer
may apply to the Labour Court for an interdict to prohibit or
limit a secondary strike that contravenes subsection (2).

4 Any person who is a party to proceedings in terms of
subsection (3), or the Labour Court, may request the Commission
to conduct an urgent investigation to assist the Court to
determine whether the requirements of subsection (2) (c) have
been met.

5 On receipt of a request made in terms of
subsection (4), the Commission must appoint a suitably
qualified person to conduct the investigation, and then submit,
as soon as possible, a report to the Labour Court.

6 The Labour Court must take account of the Commission's
report in terms of subsection (5) before making an order.

7 The requirements of this section do not apply to a
strike in pursuit of a demand referred to a council if the
striking employees, employed within the scope of that council
have a material interest in that demand.

65. Strike or lock-out in compliance with this Act

1 In this Chapter, "~ "protected strike'' means a strike
that complies with the provisions of this Chapter and
" “protected lock-out'' means a lock-out that complies with the
provisions of this Chapter.

2 A person does not commit a delict or a breach of
contract by taking part in-

a a protected strike or a protected lock-out;
or
b any conduct in contemplation or in
furtherance of a protected strike or a protected lock-
out.
3 Despite subsection (2), an employer is not obliged to

remunerate an employee for services that the employee does not
render during a protected strike or a protected lock-out:
However—

a if the employee's remuneration includes
payment in kind, such as accommodation, the provision
of food and other basic amenities of life, the
employer, at the request of the employee, must not
discontinue the payment in kind during the strike; and

b after the end of the strike, the
employer may-
i
recover the monetary value of the payment in kind made during the

strike from the employee by way of civil proceedings instituted in the
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Labour Court; or

]
set off the value of the payment in kind made during the strike, if
that value has been agreed to in a collective agreement.

4 An employer may not dismiss an employee for
participating in a protected strike or for any conduct in
contemplation or in furtherance of a protected strike.

5 Subsection (4) does not preclude an employer from
fairly dismissing an employee in accordance with the provisions
of Chapter VIII for a reason related to the employee's conduct
during the strike, or for a reason based on the employer's
operational requirements.

6 Civil legal proceedings may not be instituted against
any person for-

a participating in a protected strike or a
protected lock-out; or

b any conduct in contemplation or in
furtherance of a protected strike or a protected lock-
out.

7 The failure by a registered trade union or a registered
employers' organisation to comply with a provision in its
constitution requiring it to conduct a ballot of those of its
members in respect of whom it intends to call a strike or lock-
out may not give rise to, or constitute a ground for, any
litigation that will affect the legality of, and the protection
conferred by this section on, the strike or lock-out.

8 The provisions of subsections (2) and (6) do not apply
to any act in contemplation or in furtherance of a strike or a
lock-out, i1f that act is an offence.

9 Despite subsection (8), any act in contemplation or in
furtherance of a protected strike or a protected lock-out that
is a contravention of the Basic Conditions of Employment Act or
the Wage Act does not constitute an offence.

66. Strike or lock-out not in compliance with this Act

1 In the case of any strike or lock-out, or any conduct
in contemplation or in furtherance of a strike or lock-out,
that does not comply with the provisions of this Chapter, the
Labour Court has exclusive jurisdiction-

a to grant an interdict or order to restrain-

i
any person from participating in a strike or any conduct in
contemplation or in furtherance of a strike; or

]
any person from participating in a lock-out or any conduct in
contemplation or in furtherance of a lock-out;

b to order the payment of just and equitable
compensation for any loss attributable to the strike or
lock-out, having regard to-
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whether -
(aa)

attempts were made to comply with the provisions of this
Chapter and the extent of those attempts;

(bb)
the strike or lock-out was premeditated;
(cc)

the strike or lock-out was in response to unjustified
conduct by another party to the dispute; and

(dd)

there was compliance with an order granted in terms of
paragraph (a);
]
the interests of orderly collective bargaining;

k
the duration of the strike or lock-out; and

1
the financial position of the employer, trade union or employees
respectively.
2 The Labour Court may not grant any order in terms of

subsection (1) (a) unless 48 hours' notice of the application
has been given to the respondent: However, the Court may permit
a shorter period of notice if-

a the applicant has given written notice to the
respondent of the applicant's intention to apply for
the granting of an order;

b the respondent has been given a reasonable
opportunity to be heard before a decision concerning
that application is taken; and

c the applicant has shown good cause why a
period shorter than 48 hours should be permitted.

3 Despite subsection (2), if written notice of the
commencement of the proposed strike or lock-out was given to
the applicant at least 10 days before the commencement of the
proposed strike or lock-out, the applicant must give at least
five days' notice to the respondent of an application for an
order in terms of subsection (1) (a).

4 Subsections (2) and (3) do not apply to an employer or
an employee engaged in an essential service or a maintenance
service.

5 Participation in a strike that does not comply with the

provisions of this Chapter, or conduct in contemplation or in
furtherance of that strike, may constitute a fair reason for
dismissal. In determining whether or not the dismissal is fair,
the Code of Good Practice: Dismissal in Schedule 8 must be
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taken into account.

67. Picketing
1 A registered trade union may authorise a picket by its
members and supporters for the purposes of peacefully
demonstrating-
a in support of any protected strike; or
b in opposition to any lock-out.
2 Despite any law regulating the right of assembly, a

picket authorised in terms of subsection (1), may be-

a in any place to which the public has access
but outside the premises of an employer; or

b with the permission of the employer, inside
the employer's premises.

3 The permission referred to in subsection (2) (b) may not
be unreasonably withheld.

4 If requested to do so by the registered trade union or
the employer, the Commission must attempt to secure an
agreement between the parties to the dispute on rules that
should apply to any picket in relation to that strike or lock-
out.

5 If there is no agreement, the Commission must establish
picketing rules, and in doing so must take account of-

a the particular circumstances of the workplace
or other premises where it is intended that the right
to picket is to be exercised; and

b any relevant code of good practice.

6 The rules established by the Commission may provide for
picketing by employees on their employer's premises if the
commission is satisfied that the employer's permission has been
unreasonably withheld.

7 The provisions of section 67, read with the changes
required by the context, apply to the call for, organisation
of, or participation in a picket that complies with the
provisions of this section.

8 Any party to a dispute about any of the following
issues may refer the dispute in writing to the Commission-

a an allegation that the effective
use of the right to picket is being undermined;

b an alleged material contravention of
subsection (1) or (2);

c an alleged material breach of an agreement
concluded in terms of subsection (4); or
d an alleged material breach of a rule

established in terms of subsection (5).
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9 The party who refers the dispute to the Commission must
satisfy it that a copy of the referral has been served on all
the other parties to the dispute.

10 The Commission must attempt to resolve the dispute
through conciliation.

11 If the dispute remains unresolved, any party to the
dispute may refer it to the Labour Court for adjudication.

08. Essential services committee

1 The Minister, after consulting with NEDLAC, and in
consultation with the Minister for the Public Service and
Administration, must establish an essential services committee
under the auspices of the Commission and appoint to that
committee, on any terms, persons who have knowledge and
experience of labour law and labour relations.

2 The functions of the essential services committee are-

a to conduct investigations as to whether or
not the whole or a part of any service is an essential
service, and then to decide whether or not to designate
the whole or a part of that service as an essential
service;

b to determine disputes as to whether or not
the whole or a part of any service is an essential
service; and

c to determine whether or not the whole or a
part of any service is a maintenance service.

3 At the request of a bargaining council, the essential
services committee must conduct an investigation in terms of
subsection (2) (a).

69. Designating a service as an essential service

1 The essential services committee must give notice in
the Government Gazette of any investigation that it is to
conduct as to whether the whole or a part of a service is an
essential service.

2 The notice must indicate the service or the part of a
service that is to be the subject of the investigation and must
invite interested parties, within a period stated in the notice-

a to submit written representations;
and

b to indicate whether or not they require an
opportunity to make oral representations.

Any interested party may inspect any written representations made
pursuant to the notice, at the Commission's offices.

The Commission must provide a certified copy of, or extract from,
any written representations to any person who has paid the
prescribed fee.

The essential services committee must advise parties who wish to
make oral representations of the place and time at which they may

be made.
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Oral representations must be made in public.

After having considered any written and oral representations, the
essential services committee must decide whether or not to
designate the whole or a part of the service that was the subject
of the investigation as an essential service.

If the essential services committee designates the whole or a part
of a service as an essential service, the committee must publish a
notice to that effect in the Government Gazette.

The essential services committee may vary or cancel the designation
of the whole or a part of a service as an essential service, Dby
following the provisions set out in subsections (1) to (8), read
with the changes required by the context.

The Parliamentary service and the South African Police Service
shall be deemed to have been designated an essential service in
terms of this section.

Minimum services

The essential services committee may ratify any collective agreement that

provides for the maintenance of minimum services in a service designated as
an essential service, in which case-

a the agreed minimum services are to be
regarded as an essential service in respect of the
employer and its employees; and

b the provisions of section 74 do not apply.

73-74
Disputes about whether a service is an essential service

1 Any party to a dispute about either of the following
issues may refer the dispute in writing to the essential
services committee-

a whether or not a service 1is an
essential service; or

b whether or not an employee or employer is
engaged in a service designated as an essential
service.

2 The party who refers the dispute to the essential
services committee must satisfy it that a copy of the referral
has been served on all the other parties to the dispute.

3 The essential services committee must determine the
dispute as soon as possible.
Disputes in essential services

1 Any party to a dispute that is precluded from
participating in a strike or a lock-out because that party is
engaged in an essential service may refer the dispute in
writing to-

a a council, if the parties to the dispute fall
within the registered scope of that council; or
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b the Commission, i1if no council has
jurisdiction.

2 The party who refers the dispute must satisfy the
council or the Commission that a copy of the referral has been
served on all the other parties to the dispute.

3 The council or the Commission must attempt to resolve
the dispute through conciliation.

4 If the dispute remains unresolved, any party to the
dispute may request that the dispute be resolved through
arbitration by the council or the Commission.

5 Any arbitration award in terms of subsection (4) made
in respect of the State and that has financial implications for
the State becomes binding-

a 14 days after the date of the award, unless a
minister has tabled the award in Parliament within that
period; or

b 14 days after the date of tabling the award,
unless Parliament has passed a resolution that the
award 1s not binding.

6 If Parliament passes a resolution that the award is not
binding, the dispute must be referred back to the Commission
for further conciliation between the parties to the dispute and
if that fails, any party to the dispute may request the
Commission to arbitrate.

7 If Parliament is not in session on the expiry of-

a the period referred to in subsection (5) (a),
that period or the balance of that period will run from
the beginning of the next session of Parliament; and

b the period referred to in subsection (5) (b),
that period will run from the expiry of the period
referred to in subsection (a) or from the beginning of
the next session of Parliament.

75-76
73. Maintenance services
1 A service is a maintenance service if the interruption

of that service has the effect of material physical destruction
to any working area, plant or machinery.

2 If there is no collective agreement relating to the
provision of a maintenance service, an employer may apply in
writing to the essential services committee for a determination
that the whole or a part of the employer's business is a
maintenance service.

3 The employer must satisfy the essential services
committee that a copy of the application has been served on all
interested parties.

4 The essential services committee must determine, as
soon as possible, whether or not the whole or a part of the
service 1s a maintenance service.
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Replacement labour
1 An employer may not take into employment any person-

a to continue or maintain production during a
protected strike if the whole or a part of the
employer's service has been designated a maintenance
service; or

b for the purpose of performing the work of any
employee who is locked out, unless the lock-out is in
response to a strike.

2 An employer may not take into employment any person to
perform the work of an employee who participates in a protected
strike unless-

a the employer has given seven days' written
notice of the intention to do so to any trade union
that is party to the dispute, at any time after the
dispute has been referred to a council, or the
Commission, or in terms of a collective agreement, as
required in terms of section 64; and

b that notice period has expired.
3 For the purpose of this section, °~ take into
employment'' includes engaging the services of a labour broker

or an independent contractor.

Protest action to promote or defend socio-economic interests of
workers

1 Every employee who is not engaged in an essential
service or a maintenance service has the right to take part in
protest action if-

a the protest action has been called by a
registered trade union or federation of trade unions;

b the registered trade union or federation of
trade unions has served a notice on NEDLAC stating-

i
the reasons for the protest action; and

]
the nature of the protest action;
c the matter giving rise to the intended
protest action has been considered by NEDLAC or any
other appropriate forum in which the parties concerned

are able to participate in order to resolve the matter;
and

d at least 14 days before the commencement of
the protest action, the registered trade union or
federation of trade unions has served a notice on
NEDLAC of its intention to proceed with the protest
action.

2 The Labour Court has exclusive Jjurisdiction-
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a to grant any order to restrain any person
from taking part in protest action or in any conduct in
contemplation or in furtherance of protest action that
does not comply with this section;

b to grant a declaratory order, after having

considered-

i
the nature and duration of the protest action;

]
the steps taken by the registered trade union or federation of trade
unions to minimise the harm caused by the protest action; and

k
the conduct of the participants in the protest action.

3 A person who takes part in protest action or in any
conduct in contemplation or in furtherance of protest action
that complies with subsection (1), enjoys the protections
conferred by section 67.

4 Despite the provisions of subsection (3), an employee
forfeits the protection against dismissal conferred by that
subsection, if the employee-

a takes part in protest action or any conduct
in contemplation or in furtherance of protest action in
breach of an order of the Labour Court; or

b otherwise acts in contempt of an order of the
Labour Court made in terms of this section.

CHAPTER V

Workplace Forums

78-79

76.
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Definitions in this Chapter

In this Chapter-

a ““employee'' means any person who is employed
in a workplace, except a senior managerial employee
whose contract of employment or status confers the
authority to do any of the following in the workplace-

i
employ and dismiss employees on behalf of the employer;

]
represent the employer in dealings with the workplace forum; or

k
determine policy and take decisions on behalf of the employer that may
be in conflict with the representation of employees in the workplace;

and
b " "representative trade union'' means a
registered trade union, or two or more registered trade

unions acting jointly, that have as members the
majority of the employees employed by an employer in a
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workplace.
77 . General functions of workplace forum
A workplace forum established in terms of this Chapter-

a must seek to promote the interests of all
employees in the workplace, whether or not they are
trade union members;

b must seek to enhance efficiency in the
workplace;

c is entitled to be consulted by the employer,
with a view to reaching consensus, about the matters
referred to in section 84; and

d is entitled to participate in joint decision-
making about the matters referred to in section 86.

78. Establishment of workplace forum

1 A workplace forum may be established in any workplace
in which an employer employs more than 100 employees.

2 Any representative trade union may apply to the
Commission in the prescribed form for the establishment of a
workplace forum.

3 The applicant must satisfy the Commission that a copy
of the application has been served on the employer.

4 The Commission may require further information in
support of the application.

5 The Commission must-—

a consider the application and any further
information provided by the applicant; and

b consider whether, in the workplace in respect
of which the application has been made-
i
the employer employs 100 or more employees;
]
the applicant is a representative trade union; and

k
there is no functioning workplace forum established in terms of this
Chapter.

6 If satisfied that the requirements of subsection (5)
are met, the Commission must appoint a commissioner to assist
the parties to establish a workplace forum by collective
agreement or, failing that, to establish a workplace forum in
terms of this Chapter.

7 The commissioner must convene a meeting with the

applicant, the employer and any registered trade union that has
members employed in the workplace, in order to facilitate the
conclusion of a collective agreement between those parties, or
at least between the applicant and the employer.
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8 If a collective agreement is concluded, the remaining
provisions of this Chapter do not apply.

If a collective agreement is not concluded, the commissioner must meet
the parties referred to in subsection (7) in order to facilitate
agreement between them, or at least between the applicant and the
employer, on the provisions of a constitution for a workplace forum in
accordance with this Chapter, taking into account the guidelines in
Schedule 2.

If no agreement is reached on any of the provisions of a constitution,
the commissioner must establish a workplace forum and determine the
provisions of the constitution in accordance with this Chapter, taking
into account the guidelines in Schedule 2.

After the workplace forum has been established, the commissioner must
set a date for the election of the first members of the workplace forum
and appoint an election officer to conduct the election.

9 The provisions of this section do not apply to the
public service. The establishment of workplace forums in the
public service will be regulated in a Schedule to be
promulgated by the Minister for the Public Service and
Administration in terms of section 207 (4).

81-82
79. Trade union based workplace forum

1 If a representative trade union is recognised in terms
of a collective agreement by an employer for the purposes of
collective bargaining in respect of all employees in a
workplace, that trade union may apply to the Commission in the
prescribed form for the establishment of a workplace forum.

2 The applicant may choose the members of the workplace
forum from among its elected representatives in the workplace.

3 If the applicant makes this choice, the provisions of
this Chapter apply, except for section 80(11) and
section 82 (1) (b) to (m).

4 The constitution of the applicant governs the
nomination, election and removal from office of elected
representatives of the applicant in the workplace.

5 A workplace forum constituted in terms of this section
will be dissolved if-

a the collective agreement referred to in
subsection (1) is terminated;

b the applicant is no longer a representative
trade union.

6 The provisions of this section do not apply to the
public service.

80. Requirements for constitution of workplace forum
1 The constitution of every workplace forum must-

a establish a formula for determining the
number of seats in the workplace forum;
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b establish a formula for the distribution of
seats in the workplace forum so as to reflect the
occupational structure of the workplace;

c provide for the direct election of members of
the workplace forum by the employees in the workplace;

d provide for the appointment of an employee as
an election officer to conduct elections and define
that officer's functions and powers;

e provide that an election of members of the
workplace forum must be held not later than 24 months
after each preceding election;

il provide that if another registered trade
union becomes representative, it may demand a new
election at any time within 21 months after each
preceding election;

g provide for the procedure and manner in which
elections and ballots must be conducted;

h provide that any employee,
including any former or current member of the workplace
forum, may be nominated as a candidate for election as
a member of the workplace forum by-

i

any registered trade union with members employed in the workplace; or

]
a petition signed by not less than 20 per cent of the employees in the
workplace or 100 employees, whichever number of employees is the
smaller;

i provide that in any ballot every employee is
entitled-
i
to vote by secret ballot; and
]
to vote during working hours at the employer's premises;

7 provide that in an election for members of
the workplace forum every employee is entitled-

i
to cast a number of votes equal to the number of members to be elected;
and

]

to cast one or more of those votes in favour of any candidate;

k establish the terms of office of members of
the workplace forum and the circumstances in which a
member must vacate that office;

1 establish the circumstances and manner in
which members of the workplace forum may be removed
from office, including the right of any representative
trade union that nominated a member for election to
remove that member at any time;
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m establish the manner in which vacancies in
the workplace forum may be filled, including the rules
for holding by-elections;

n establish the circumstances and manner in
which the meetings referred to in section 83 must be
held;

o) provide that the employer must allow the

election officer reasonable time off with pay during
working hours to prepare for and conduct elections;

o) provide that the employer must allow each
member of the workplace forum reasonable time off with
pay during working hours to perform the functions of a
member of the workplace forum and to receive training
relevant to the performance of those functions;

q require the employer to take any steps that
are reasonably necessary to assist the election officer
to conduct elections;

r require the employer to provide facilities to
enable the workplace forum to perform its functions;

S provide for full-time members of the
workplace forum where there are more than 1 000
employees in a workplace;

t provide that the forum may invite any expert
to attend meetings of the workplace forum, including
meetings with the employer or the employees, and that
an expert is entitled to any information to which the
workplace forum is entitled and to inspect and copy any
document that members of the workplace forum is
entitled to inspect and copy;

u provide that office-bearers or officials of
the representative trade union may attend meetings of
the workplace forum, including meetings with the
employer or the employees; and

v provide that the representative trade union
and the employer, by agreement, may change the
constitution of the workplace forum.

2 The constitution of a workplace forum may-

a establish a procedure that provides for the
conciliation and arbitration of proposals in respect of
which the employer and the workplace forum do not reach
consensus;

b establish a co-ordinating workplace forum to
perform any of the general functions of a workplace
forum and one or more subsidiary workplace forums to
perform any of the specific functions of a workplace
forum; and

c include provisions that depart from
sections 83 to 92.

3 The constitution of a workplace forum binds the
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employer.

4 The Minister for the Public Service and Administration
may amend the requirements for a constitution in terms of this
section for workplace forums in the public service by a
Schedule promulgated in terms of section 207 (4).

81. Meetings of workplace forum

1 There must be regular meetings of the workplace forum.

2 There must be regular meetings between the workplace
forum and the employer, at which the employer must-

a present a report on its financial and
employment situation, its performance since the last
report and its anticipated performance in the short
term and in the long term; and

b consult the workplace forum on any matter
arising from the report that may affect employees in
the workplace.

3
There must be meetings between members of the workplace forum and
the employees employed in the workplace at regular and appropriate
intervals. At the meetings with employees, the workplace forum must
report on-
i
its activities generally;
]
matters in respect of which it has been consulted by the employer; and
k
matters in respect of which it has participated in joint decision-
making with the employer.

c Each calendar year, at one of the meetings
with the employees, the employer must present an annual
report of its financial and employment situation, its
performance generally and its future prospects and
plans.

d The meetings of employees must be held during
working hours at a time and place agreed upon by the
workplace forum and the employer without loss of pay on
the part of the employees.

82. Specific matters for consultation

1 Unless the matters for consultation are regulated by a
collective agreement with the representative trade union, a
workplace forum is entitled to be consulted by the employer
about proposals relating to any of the following matters-

a restructuring the workplace, including the
introduction of new technology and new work methods;

b changes in the organisation of work;
c partial or total plant closures;
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d mergers and transfers of ownership in so far
as they have an impact on the employees;

e the dismissal of employees for reasons based
on operational requirements;

f exemptions from any collective agreement or
any law;

g job grading;

h criteria for merit increases or the payment

of discretionary bonuses;

i education and training;
3 product development plans; and
k export promotion.
2 A bargaining council may confer on a workplace

forum the right to be consulted about additional matters in
workplaces that fall within the registered scope of the
bargaining council.

3 A representative trade union and an employer may
conclude a collective agreement conferring on the workplace
forum the right to be consulted about any additional matters in
that workplace.

4 Any other law may confer on a workplace forum the right
to be consulted about additional matters.

5 Subject to any applicable occupational health and
safety legislation, a representative trade union and an
employer may agree-

a that the employer must consult with the
workplace forum with a view to initiating, developing,
promoting, monitoring and reviewing measures to ensure
health and safety at work;

b that a meeting between the workplace forum
and the employer constitutes a meeting of a health and
safety committee required to be established in the
workplace by that legislation; and

c that one or more members of the workplace
forum are health and safety representatives for the
purposes of that legislation.

6 For the purposes of workplace forums in the public
service-

a the collective agreement referred to in
subsection (1) is a collective agreement concluded in a
bargaining council;

b a bargaining council may remove any matter
from the list of matters referred to in subsection (1)
in respect of workplaces that fall within its
registered scope; and
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c subsection (3) does not apply.

85-86

Consultation

Before an employer may implement a proposal in relation
to any matter referred to in section 84 (1), the employer must

consult the workplace forum and attempt to reach consensus with
it.

2 The employer must allow the workplace forum an
opportunity during the consultation to make representations and
to advance alternative proposals.

3 The employer must consider and respond to the
representations or alternative proposals made by the workplace
forum and, if the employer does not agree with them, the
employer must state the reasons for disagreeing.

4 If the employer and the workplace forum do not reach
consensus, the employer must invoke any agreed procedure to

resolve any differences before implementing the employer's
proposal.

Joint decision-making
1 Unless the matters for joint decision-making are
regulated by a collective agreement with the representative

trade union, an employer must consult and reach consensus with
a workplace forum before implementing any proposal concerning-

a disciplinary codes and procedures;
b rules relating to the proper regulation of
the workplace in so far as they apply to conduct not
related to the work performance of employees;

c measures designed to protect and advance
persons disadvantaged by unfair discrimination; and

changes by the employer or by employer-
appointed representatives on trusts or boards of

employer-controlled schemes, to the rules regulating
social benefit schemes.

A representative trade union and an employer may conclude a
collective agreement-

e conferring on the workplace forum the right
to joint decision-making in respect of additional
matters in that workplace;

removing any matter referred to in subsection
(1) (a) to (d) from the list of matters requiring joint
decision-making.

Any other law may confer on a workplace forum the right to
participate in joint decision-making about additional matters.

If the employer does not reach consensus with the workplace forum,
the employer may-

g refer the dispute to arbitration in terms of
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any agreed procedure; oOr

h if there is no agreed procedure, refer the
dispute to the Commission.

The employer must satisfy the Commission that a copy of the
referral has been served on the chairperson of the workplace forum.

The Commission must attempt to resolve the dispute through
conciliation.

If the dispute remains unresolved, the employer may request that
the dispute be resolved through arbitration.

2

If an arbitration award is about a proposal referred to in
subsection (1) (d) -

i
it takes effect 30 days after the date of the award;

]
any representative on the trust or board may apply to the Labour Court
for an order declaring that the implementation of the award constitutes
a breach of a fiduciary duty on the part of that representative.

i Despite subparagraph (a) (i), the award will
not take effect-

i
pending the determination of an application is made in terms of
paragraph (a) (ii); and

J
if the Labour Court sets aside the award; or

k
until the Labour Court makes an order confirming the award.

3 For the purposes of workplace forums in the public
service, a collective agreement referred to in subsections (1)
and (2) 1s a collective agreement concluded in a bargaining
council.

Review at request of newly established workplace forum

1 After the establishment of a workplace forum, the
workplace forum may request a meeting with the employer to
review-

a criteria for merit increases or the payment

of discretionary bonuses;
b disciplinary codes and procedures; and

c rules relating to the proper regulation of
the workplace in so far as they apply to conduct not
related to work performance of employees in the
workplace.

2 The employer must submit its criteria, disciplinary
codes and procedures, and rules, referred to in subsection (1),
if any, in writing to the workplace forum for its
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consideration.

3 A review of the criteria must be conducted in
accordance with the provisions of section 85.

4 A review of the disciplinary codes and procedures, and
rules, must be conducted in accordance with the provisions of
section 86(2) to (7).

88-89

86. Matters affecting more than one workplace forum in an employer's
operation

If the employer operates more than one workplace and separate workplace
forums have been established in two or more of those workplaces, and if a
matter has been referred to arbitration in terms of section 86(4) (a) or
(b), the employer may give notice in writing to the chairpersons of all the
workplace forums that no other workplace forum may refer a matter that is
substantially the same as the matter referred to arbitration.

If the employer gives notice in terms of subsection (1)-
a each workplace forum is entitled to make
representations and participate in the arbitration

proceedings; and

b the arbitration award is binding on the
employer and the employees in each workplace.

87. Disclosure of information

An employer must disclose to the workplace forum all relevant information
that will allow the workplace forum to engage effectively in consultation
and joint decision-making.

1 An employer 1is not required to disclose information-
a that is legally privileged;
b that the employer cannot disclose without

contravening a prohibition imposed on the employer by
any law or order of any court;

c that is confidential and, if disclosed, may
cause substantial harm to an employee or the employer;
or

d that is private personal information relating

to an employee, unless that employee consents to the
disclosure of that information.

2 If there is a dispute about the disclosure of
information, any party to the dispute may refer the dispute in
writing to the Commission.

3 The party who refers the dispute to the Commission must
satisfy it that a copy of the referral has been served on all

the other parties to the dispute.

4 The Commission must attempt to resolve the dispute
through conciliation.

5 If the dispute remains unresolved, any party to the
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dispute may request that the dispute be resolved through
arbitration.

6 In any dispute about the disclosure of information
contemplated in subsection (3), the commissioner must first
decide whether or not the information is relevant.

7 If the commissioner decides that the information is
relevant and if it is information contemplated in
subsection (2) (c) or (d), the commissioner must balance the
harm that the disclosure is likely to cause to an employee or
employer against the harm that the failure to disclose the
information is likely to cause to the ability of the workplace
forum to engage effectively in consultation and joint decision-

making.

If the commissioner decides that the balance of harm favours the
disclosure of the information, the commissioner may order the
disclosure of the information on terms designed to limit the harm
likely to be caused to the employee or employer.

When making an order in terms of subsection (9), the commissioner must
take into account any breach of confidentiality in respect of
information disclosed in terms of this section at that workplace and
may refuse to order the disclosure of the information or any other
confidential information which might otherwise be disclosed for a
period specified in the arbitration award.

90-92
Inspection and copies of documents

1 Any documented information that is required to be
disclosed by the employer in terms of section 89 must be made
available on request to the members of the workplace forum for

inspection.

2 The employer must provide copies of the documentation
on request to the members of the workplace forum.

Breach of confidentiality

In any dispute about an alleged breach of confidentiality, the commissioner
may order that the right to disclosure of information in that workplace be
withdrawn for a period specified in the arbitration award.

Full-time members of workplace forum

In a workplace in which 1 000 or more employees are employed, the members
of the workplace forum may designate from their number one full-time

member.

The employer must pay a full-time member of the workplace forum the
same remuneration that the member would have earned in the position the
member held immediately before being designated as a full-time member.

a When a person ceases to be a full-time member
of a workplace forum, the employer must reinstate that
person to the position that person held immediately
before election or appoint that person to any higher
position to which, but for the election, that person
would have advanced.
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93-94
Dissolution of workplace forum

1 A representative trade union in a workplace may request
a ballot to dissolve a workplace forum.

2 If a ballot to dissolve a workplace forum has been
requested, an election officer must be appointed in terms of
the constitution of the workplace forum.

3 Within 30 days of the request for a ballot to dissolve
the workplace forum, the election officer must prepare and
conduct the ballot.

4 If more than 50 per cent of the employees who have
voted in the ballot support the dissolution of the workplace
forum, the workplace forum must be dissolved.

Disputes about workplace forums

1 Unless a collective agreement or this Chapter provides
otherwise, any party to a dispute about the interpretation or
application of this Chapter may refer that dispute to the
Commission in writing, if that party is-

a one or more employees employed in the
workplace;

b a registered trade union with members
employed in the workplace;

c the representative trade union; or
d the employer.
2 The party who refers the dispute to the Commission must

satisfy it that a copy of the referral has been served on all
the other parties to the dispute.

3 The Commission must attempt to resolve the dispute
through conciliation.

4 If the dispute remains unresolved, any party to the
dispute may request that the dispute be resolved through
arbitration.

CHAPTER VI

Trade Unions and Employers' Organisations

PART A-REGISTRATION AND REGULATION OF TRADE UNIONS AND EMPLOYERS' ORGANISATIONS

93.

Requirements for registration of trade unions or employers'
organisations

Any trade union may apply to the registrar for registration if-

http://www.polity.org.za/html/govdocs/bills/1995/labour_relations_bill.txt

a it has adopted a name that meets the
requirements of subsection (4);

b it has adopted a constitution that meets the

Page 66 of 191



Untitled

http://www.polity.org.za/html/govdocs/bills/1995/labour_relations_bill.txt

8/12/06 12:42

requirements of subsections (5) and (6);
c it has an address in the Republic; and
d it is independent.
A trade union is independent if-

e it is not under the direct or indirect
control of any employer or employers' organisation; and

bl it is free of any interference or influence
of any kind from any employer or employers'
organisation.
5 Any employers' organisation may apply to the registrar

for registration if-

a it has adopted a name that meets the
requirements of subsection (4);
b it has adopted a constitution that meets the

requirements of subsections (5) and (6), and
c it has an address in the Republic.

6 Any trade union or employers' organisation that intends
to register may not have a name or shortened form of the name
that so closely resembles the name or shortened form of the
name of another trade union or employers' organisation that it
is likely to mislead or cause confusion.

7 The constitution of any trade union or employers'
organisation that intends to register must-

a state that the trade union or employers'
organisation is an association not for gain;

b prescribe qualifications for, and admission
to, membership;

c establish the circumstances in which a member
will no longer be entitled to the benefits of
membership;

d provide for the termination of membership;

e provide for appeals against loss of the

benefits of membership or against termination of
membership, prescribe a procedure for those appeals and
determine the body to which those appeals may be made;

f provide for membership fees and the method
for determining membership fees and other payments by
members;

g prescribe rules for the convening and

conducting of meetings of members and meetings of
representatives of members, including the gquorum
required for, and the minutes to be kept of, those
meetings;

h establish the manner in which decisions are
to be made;
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i establish the office of secretary and define
its functions;

3 provide for other office-bearers, officials
and, 1n the case of a trade union, trade union
representatives, and define their respective functions;

k prescribe a procedure for nominating or
electing office-bearers and, in the case of a trade
union, trade union representatives;

1 prescribe a procedure for appointing, or
nominating and electing, officials;

m establish the circumstances and manner in
which office-bearers, officials and, in the case of a
trade union, trade union representatives, may be
removed from office;

n provide for appeals against removal from
office of office-bearers, officials and, in the case of
a trade union, trade union representatives, prescribe a
procedure for those appeals and determine the body to
which those appeals may be made;

o establish the circumstances and manner in
which a ballot must be conducted;

o) provide that the trade union or employers'
organisation, before calling a strike or lock-out, must
conduct a ballot of those of its members in respect of
whom it intends to call the strike or lock-out;

q provide that members of the trade union or
employers' organisation may not be disciplined or have
their membership terminated for failure or refusal to
participate in a strike or lock-out if-

i
no ballot was held about the strike or lock-out; or

J
a ballot was held but a majority of the members who voted did not vote
in favour of the strike or lock-out;

r provide for banking and investing its money;

S establish the purposes for which its money
may be used;

t provide for acquiring and controlling
property;

u determine a date for the end of its financial
year;

\Y prescribe a procedure for changing its

constitution; and

W prescribe a procedure by which it may resolve
to wind up.

8 The constitution of any trade union or employers'
organisation which intends to register may not include any
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provision that discriminates directly or indirectly against any
person on the grounds of race or sex.

94 . Registration of trade unions or employers' organisations

1 Any trade union or employers' organisation may apply
for registration by submitting to the registrar-

a a prescribed form that has been properly
completed;

b a copy of its constitution; and

c any other information that may assist the

registrar to determine whether or not the trade union
or employers' organisation meets the requirements for
registration.

2 The registrar may require further information in
support of the application.

3 The registrar-

a must consider the application and any further
information provided by the applicant; and

b if satisfied that the applicant meets the
requirements for registration, must register the
applicant by entering the applicant's name in the
register of trade unions or the register of employers'
organisations.

4 If the registrar is not satisfied that the applicant
meets the requirements for registration, the registrar-

a must send the applicant a written notice of
the decision and the reasons for that decision; and

b in that notice, must inform the applicant
that it has 30 days from the date of the notice to meet
those requirements.

5 If, within that 30-day period, the applicant meets the
requirements for registration, the registrar must register the
applicant by entering the applicant's name in the appropriate
register.

6 If, within that 30-day period, an applicant has
attempted to meet the requirements for registration but the
registrar concludes that the applicant has failed to do so, the
registrar must-

a refuse to register the applicant; and
b notify the applicant in writing of that
decision.
7 After registering the applicant, the registrar must-
a issue a certificate of registration in the

applicant's name; and

b send the certificate and a certified copy of
the registered constitution to the applicant.
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95. Effect of registration of trade union or employers' organisation

1 A certificate of registration is sufficient proof that
a registered trade union or registered employers' organisation
is a body corporate.

2 The fact that a person is a member of a registered
trade union or a registered employers' organisation does not
make that person liable for any of the obligations or
liabilities of the trade union or employers' organisation.

3 A member, office-bearer or official of a registered
trade union or a registered employers' organisation or, in the
case of a trade union, a trade union representative is not
personally liable for any loss suffered by any person as a
result of an act performed or omitted in good faith by the
member, office-bearer, official or trade union representative
while performing their functions for the trade union or
employers' organisation.

4 Service of any document directed to a registered trade
union or employers' organisation at the address most recently
provided to the registrar will be for all purposes service of
that document on that trade union or employers' organisation.

96. Accounting records and audits

1 Every registered trade union and every registered
employers' organisation must, to the standards of generally
accepted accounting practice, principles and procedures-

a keep books and records of its income,
expenditure, assets and liabilities; and

b within six months after the end of each
financial year, prepare financial statements, including
at least-

i
a statement of income and expenditure for the previous financial year;
and

]

a balance sheet showing its assets, liabilities and financial position
as at the end of the previous financial year.

2 Every registered trade union and every registered
employers' organisation must arrange for an annual audit of its
books and records of account and its financial statements by an
auditor who must-

a conduct the audit in accordance with
generally accepted auditing standards; and

b report in writing to the trade union or
employers' organisation and in that report-

i
express an opinion as to whether or not the trade union or employers'

organisation has complied with those provisions of its constitution
relating to financial matters; and
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if the trade union is a party to an agency shop agreement referred to
in section 25 or a closed shop agreement referred to in section 26
express an opinion as to whether or not the trade union has complied
with the provisions of those sections.

3 Every registered trade union and every registered
employers' organisation must-

a make the financial statements and the
auditor's report available to its members for
inspection; and

b submit those statements and the auditor's
report to a meeting or meetings of its members or their
representatives as provided for in its constitution.

4 Every registered trade union and every registered
employers' organisation must preserve each of its books of
account, supporting wvouchers, records of subscriptions or
levies paid by its members, income and expenditure statements,
balance sheets, and auditor's reports, in an original or
reproduced form, for a period of three years from the end of
the financial year to which they relate.

99-100
97. Duty to keep records

In addition to the records required by section 98, every registered trade
union and every registered employers' organisation must keep-

a a list of its members;

b the minutes of its meetings, in an original
or reproduced form, for a period of three years from
the end of the financial year to which they relate; and

c the ballot papers for a period of three years
from the date of every ballot.

98. Duty to provide information to registrar

Every registered trade union and every registered employers' organisation
must provide to the registrar-

a by 31 March each year, a statement, certified
by the secretary that it accords with its records,
showing the number of members as at 31 December of the
previous year and any other related details that may be
required by the registrar;

b within 30 days of receipt of its auditor's
report, a certified copy of that report and of the
financial statements;

c within 30 days of receipt of a written
request by the registrar, an explanation of anything
relating to the statement of membership, the auditor's
report or the financial statements;

d within 30 days of any appointment or election
of its national office-bearers, the names and work
addresses of those office-bearers, even if their
appointment or election did not result in any changes
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to its office-bearers; and

e 30 days before a new address for service of
documents will take effect, notice of that change of
address.

99. Changing constitution or name of registered trade unions or

employers' organisations

1 A registered trade union or a registered employers'
organisation may resolve to change or replace its constitution.

2 The registered trade union or the registered employers'
organisation must send the registrar a copy of the resolution
and a certificate signed by its secretary stating that the
resolution complies with its constitution.

3 The registrar must-

a register the changed or new constitution if
it meets the requirements for registration; and

b send the registered trade union or registered
employers' organisation a copy of the resolution
endorsed by the registrar, certifying that the change
or replacement has been registered.

4 The changed or new constitution takes effect from the
date of the registrar's certification.

5 A registered trade union or registered employers'
organisation may resolve to change its name.

6 The registered trade union or registered employers'
organisation must send the registrar a copy of the resolution
and the original of its current certificate of registration.

7 If the new name of the trade union or employers'
organisation meets the requirements of section 95(4), the
registrar must-

a enter the new name in the appropriate
register and issue a certificate of registration in the
new name of the trade union or employers' organisation;

b remove the old name from that register and
cancel the earlier certificate of registration; and

c send the new certificate to the trade union
or employers' organisation.

8 The new name takes effect from the date that the
registrar enters it in the appropriate register.

100. Amalgamation of trade unions or employers' organisations
1 Any registered-
a trade union may resolve to amalgamate with

one or more other trade unions, whether or not those
other trade unions are registered; and

b employers' organisation may resolve to
amalgamate with one or more other employers'
organisations, whether or not those other employers'
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organisations are registered.

2 The amalgamating trade unions or amalgamating
employers' organisations may apply to the registrar for
registration of the amalgamated trade union or amalgamated
employers' organisation, even if any of the amalgamating trade
unions or amalgamating employers' organisations is itself
already registered, and the registrar must treat the
application as an application in terms of section 96.

3 After the registrar has registered the amalgamated
trade union or amalgamated employers' organisation, the
registrar must cancel the registration of each of the
amalgamating trade unions or amalgamating employers'
organisations by removing their names from the appropriate
register.

4 The registration of an amalgamated trade union or an
amalgamated employers' organisation takes effect from the date
that the registrar enters its name in the appropriate register.

5 When the registrar has registered an amalgamated trade
union or amalgamated employers' organisation-

a all the assets, rights, obligations and
liabilities of the amalgamating trade unions or the
amalgamating employers' organisations devolve upon and
vest in the amalgamated trade union or amalgamated
employers' organisation; and

b the amalgamated trade union or amalgamated
employers' organisation succeeds the amalgamating trade
unions or the amalgamating employers' organisations in
respect of-

i
any right that the amalgamating trade unions or the amalgamating
employers' organisations enjoyed;

]
any fund established in terms of this Act or any other law;

k
any arbitration award or court order;

1
any collective agreement or other agreement;

m
membership of any council; and

n
any written authorisation by a member for the periodic deduction of
levies or subscriptions due to the amalgamating trade unions or
amalgamating employers' organisations.

Winding-up registered trade unions or registered employers'
organisations

1 The Labour Court may order a registered trade union or
registered employers' organisation to be wound up if-

a the trade union or employers' organisation
has resolved to wind-up its affairs and has applied to
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the Court for an order giving effect to that
resolution; or

b the registrar of labour relations or any
member of the trade union or employers' organisation
has applied to the Court for its winding up and the
Court is satisfied that the trade union or employers'
organisation, for some reason that cannot be remedied
is unable to continue to function.

2 If there are any persons not represented before the
Labour Court whose interests may be affected by an order in
terms of subsection (1), the Court must-

a consider those interests before deciding
whether or not to grant the order applied for; and

b if it grants the order applied for, include
provisions in the order disposing of each of those
interests.

3 In granting order in terms of subsection (1), the

Labour Court may appoint a suitable person as liquidator, on
appropriate conditions.

4

The registrar of the Labour Court must determine the liquidator's fees.

a The Labour Court, in chambers, may review the
determination of the registrar of the Labour Court.

b The liquidator's fees are a first charge
against the assets of the trade union or employers'
organisation.

5 If, after all the liabilities of the registered trade
union or registered employers' organisation have been
discharged, any assets remain that cannot be disposed of in
accordance with the constitution of that trade union or
employers' organisation, the liquidator must realise those
assets and pay the proceeds to the Commission for its own use.

104-106

102. Sequestration of trade unions or employers' organisations

Any person who seeks to sequestrate a trade union or employers'
organisation must comply with the Insolvency Act, 1936 (Act No. 24 of
1936), and, for the purposes of this section, any reference to the court in
that Act must be interpreted as referring to the Labour Court.

103. Cancellation of registration of trade union that is no longer
independent

1 Any registered trade union may apply to the Labour
Court for an order declaring that another trade union is no
longer independent.

2 If the Labour Court is satisfied that a trade union is
not independent, the Court must make a declaratory order to
that effect.

104. Cancellation of registration of trade unions or employers'
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organisations

1 The registrar of the Labour Court must notify the
registrar of labour relations if the Court-

a in terms of section 103 has ordered a
registered trade union or a registered employers'
organisation to be wound up;

b in terms of section 104 has ordered the
sequestration of a registered trade union or registered
employers' organisation; or

c in terms of section 105 has declared that a
registered trade union is not independent.

When the registrar receives a notice from the Labour Court in terms
of subsection (1), the registrar must cancel the registration of
the trade union or employers' organisation by removing its name
from the appropriate register.

When a trade union's or employers' organisation's registration is
cancelled, all the rights it enjoyed as a result of being
registered will end.

PART B-REGULATION OF FEDERATIONS OF TRADE UNIONS ANDEMPLOYERS'
ORGANISATIONS

105. Regulation of federations of trade unions or employers'
organisations

Any federation of trade unions that has the promotion of the interests of
employees as a primary object, and any federation of employers'
organisations that has the promotion of the interests of employers as a
primary object, must provide to the registrar-

a within three months of its formation, and
after that by 31 March each year, the names and
addresses of its members and the number of persons each
member in the federation represents;

b within three months of its formation, and
after that within 30 days of any appointment or
election of its national office-bearers, the names and
work addresses of those office-bearers, even if their
appointment or election did not result in any changes
to its office-bearers;

c within three months of its
formation, a certified copy of its constitution and an
address in the Republic at which it will accept service
of any document that is directed to it;

d within 30 days of any change to its
constitution, or of the address provided to the
registrar as required in paragraph (c), notice of that
change; and

e within 14 days after it has resolved to wind
up, a copy of that resolution.

2 Service of any document directed to a federation of
trade unions or a federation of employers' organisations at the
address most recently provided to the registrar will be, for
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all purposes, service of that document on that federation.

3 The registrar must remove from the appropriate register
the name of any federation that the registrar believes has been
wound up or sequestrated.

PART C-REGISTRAR OF LABOUR RELATIONS
106. Appointment of registrar of labour relations

1 The Minister must designate an officer of the
Department of Labour as the registrar of labour relations to
perform the functions conferred on the registrar by or in terms
of this Act.

The Minister may designate any number of officers in the Department as
deputy registrars of labour relations to assist the registrar to
perform the functions of registrar in terms of this Act.

a A deputy registrar may exercise any of the
functions of the registrar that have been generally or
specifically delegated to the deputy.

2 The deputy registrar of labour relations or if there is
more than one, the most senior of them, will act as registrar
whenever-

a the registrar is absent from the Republic or

from duty, or for any reason is temporarily unable to
perform the functions of registrar; or

b the office of registrar is vacant.
107. Functions of registrar

The registrar must keep-

a a register of registered trade unions;

b a register of registered employers'
organisations;

c a register of federations of trade unions

containing the names of the federations whose
constitutions have been submitted to the registrar;

d a register of federations of employers'
organisations containing the names of the federations
whose constitutions have been submitted to the
registrar; and

e a register of councils.

3 Within 30 days of making an entry in, or deletion from,
a register, the registrar must give notice of that entry or
deletion in the Government Gazette.

The registrar, on good cause shown, may extend or condone late
compliance with any of the time periods established in this Chapter,
except the period within which a person may note an appeal against a
decision of the registrar.

The registrar must perform all the other functions conferred on the
registrar by or in terms of this Act.
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108. Access to information

1 Any person may inspect any of the following documents
in the registrar's office-

a the registers of registered trade unions,
registered employers' organisations, federations of
trade unions, federations of employers' organisations
and councils;

b the certificates of registration and the
registered constitutions of registered trade unions,
registered employers' organisations, and councils, and
the constitutions of federations of trade unions and
federations of employers' organisations; and

c the auditor's report in so far as it
expresses an opinion on the matters referred to in
section 98 (2) (b) (ii) .

2 The registrar must provide a certified copy of, or
extract from, any of the documents referred to in
subsection (1) to any person who has paid the prescribed fee.

3 Any person who is a member, office-bearer or official
of a registered trade union or of a registered employers'
organisation, or is a member of a party to a council, may
inspect any document that has been provided to the registrar in
compliance with this Act by that person's registered trade
union, registered employers' organisation or council.

4 The registrar must provide a certified copy of, or
extract from, any document referred to in subsection (3) to any
person who has a right in terms of that subsection to inspect
that document and who has paid the prescribed fee.

5 The registrar must provide any of the following
information to any person free of charge-

the names and work addresses of persons who are national office-bearers
of any registered trade union, registered employers' organisation,
federation or council;

the address in the Republic at which any registered trade union,
registered employers' organisation, federation or council will accept
service of any document that is directed to it; and

any of the details of a federation of trade unions or a federation of
employers' organisations referred to in section 107(1) (a), (c), and

(e) .
PART D-APPEALS FROM REGISTRAR'S DECISION
109. Appeals from registrar's decision

Within 30 days of the written notice of a decision of the registrar, any
person who is aggrieved by the decision may demand in writing that the
registrar provide written reasons for the decision.

The registrar must give the applicant written reasons for the decision
within 30 days of receiving a demand in terms of subsection (1).

Any person who 1is aggrieved by a decision of the registrar may appeal to
the Labour Court against that decision, within 60 days of-
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a the date of the registrar's decision; or

b if written reasons for the decision are
demanded, the date of those reasons.

The Labour Court, on good cause shown, may extend the period within
which a person may note an appeal against a decision of the
registrar.

CHAPTER VII

Dispute Resolution

PART A-COMMISSION FOR CONCILIATION, MEDIATION AND ARBITRATION

112-115

110. Establishment of Commission for Conciliation, Mediation and
Arbitration

The Commission for Conciliation, Mediation and Arbitration is hereby
established as a juristic person.

111. Independence of Commission
The Commission is independent of the State, any political party, trade
union, employer, employers' organisation, federation of trade unions or
federation of employers' organisations.

112. Area of jurisdiction and offices of Commission

The Commission has jurisdiction in all the provinces of the Republic.

The Minister, after consulting the governing body, must determine the
location for the Commission's head office.

The Commission must maintain an office in each province of the Republic and
as many local offices as it considers necessary.

113. Functions of Commission
1 The Commission must-
a attempt to resolve, through conciliation, any

dispute referred to it in terms of this Act;

b if a dispute that has been referred to it
remains unresolved after conciliation, arbitrate the
dispute if-

i
this Act requires arbitration and any party to the dispute has
requested that the dispute be resolved through arbitration; or

]
all the parties to a dispute in respect of which the Labour Court has

jurisdiction consent to arbitration under the auspices of the
Commission;

c assist in the establishment of workplace
forums in the manner contemplated in Chapter V; and

d compile and publish information and
statistics about its activities.
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2 The Commission may-

a if asked, advise a party to a dispute about
the procedure to follow in terms of this Act;

b if asked, assist a party to a dispute to
obtain legal advice, assistance or representation;

c offer to resolve a dispute that has not been
referred to the Commission through conciliation;

d accredit councils or private agencies;

e subsidise accredited councils or accredited
agencies;

f conduct, oversee or scrutinise any election

or ballot of a registered trade union or registered
employers' organisation if asked to do so by that trade
union or employers' organisation;

g publish guidelines in relation to
any matter dealt with in this Act; and

h conduct and publish research into matters
relevant to its functions.

3 If asked, the Commission may provide employees,
employers, registered trade unions, registered employers'
organisations, federations of trade unions, federations of
employers' organisations or councils with advice or training
relating to the primary objects of this Act, including but not
limited to-

a establishing collective bargaining
structures;

b designing, establishing and electing
workplace forums and creating deadlock-breaking
mechanisms;

c the functioning of workplace forums;

d preventing and resolving disputes and

employees' grievances;

e disciplinary procedures;
£ procedures in relation to dismissals;
g the process of restructuring the workplace;
and
h affirmative action and equal opportunity
programmes.
4 The Commission must perform any other duties imposed,

and may exercise any other powers conferred, on it by or in
terms of this Act and is competent to perform any other
function entrusted to it by any other law.

114. Governing body of Commission

The Commission will be governed by the governing body, whose acts are acts
of the Commission.
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The governing body consists of-

a a chairperson and nine other members, each
nominated by NEDLAC and appointed by the Minister to
hold office for a period of three years; and

b the director of the Commission, who-
i
is a member of the governing body only by virtue of having been
appointed director; and

]
may not vote at meetings of the governing body.

NEDLAC must nominate-

c one independent person for the office of
chairperson;
d three persons proposed by those voting

members of NEDLAC who represent organised labour; and

e three persons proposed by those voting
members of NEDLAC who represent organised business;

f three persons proposed by those voting
members of NEDLAC who represent the State.

115. Commissioners of Commission

1 The governing body must appoint as commissioners as
many competent persons as it considers necessary to perform the
functions of commissioners by or in terms of this Act or any
other law.

2 The governing body-
a may appoint each commissioner-

i
on either a full-time or a part-time basis; and

J
to be either a commissioner or a senior commissioner;
b must appoint each commissioner for a fixed

term determined by the governing body at the time of
appointment; and

c may appoint a commissioner, who is not a
senior commissioner, for a probationary period.
3 Any reference in this Act to a commissioner must be
interpreted also to mean a senior commissioner, unless
otherwise indicated.

4 The governing body must determine the commissioners'
remuneration, allowances and any other terms and conditions of
appointment not contained in this section.

5 A commissioner may resign by giving written notice to
the governing body.

6 The governing body must prepare a code of conduct for
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the commissioners and ensure that they comply with the code of
conduct in performing their functions.

7 A commissioner holds office until-
a the commissioner's term of office ends;
b the commissioner's resignation takes effect;
c the commissioner is removed from office; or
d the commissioner dies.

8 The governing body may remove a commissioner from

office for-

a serious misconduct;
b incapacity; or
c a material violation of the Commission's code

of conduct.

9 Each commissioner is responsible to the director for
the performance of the commissioner's functions.

Director of Commission

1 The governing body must appoint, as director of the
Commission, a person who-

a is skilled and experienced in labour
relations and dispute resolution; and

b has not been convicted of any offence
involving dishonesty.

2 The director must-
a perform the functions that are-

i
conferred on the director by or in terms of this Act or by any other

law;

]
delegated to the director by the governing body;

b manage and direct the activities of the
Commission; and

c supervise the Commission's staff.

3 The governing body must determine the director's
remuneration, allowances and any other terms and conditions of
appointment not contained in Schedule 3.

4 A person appointed director automatically holds the
office of a senior commissioner.

5 Despite subsection (4), the provisions of section 117,
with the exception of section 117(6), do not apply to the
director.

Acting director of Commission
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The chairperson of the governing body may appoint any
suitable person to act as director whenever-

a the director is absent from the Republic or
from duty, or for any reason is temporarily unable to
perform the functions of director; or

b the office of director is wvacant.

2 Only a senior commissioner may be appointed as
acting director.

An acting director is competent to exercise and perform
any of the powers and functions of the director.

Staff of Commission

The director may appoint staff after consulting the
governing body.

The governing body must determine the remuneration and
allowances and any other terms and conditions of appointment of
staff members.

Establishment of committees of Commission

The governing body may establish committees to assist
the Commission.

A committee may consist of any combination of the
following persons-

a a member of the governing body;

b the director;

c a commissioner;

d a staff member of the Commission; and
e any other person.

The governing body must determine the remuneration and
allowances and any other terms and conditions of appointment of
committee members referred to in subsection (2) (e).

The governing body may at any time vary or set aside a
decision of a committee.

The governing body may dissolve any committee.
Finances of Commission

The Commission will be financed and provided with
working capital from-

a the moneys that the Minister, with the
agreement of the Minister of Finance, must allocate to
the Commission from public funds at the commencement of
this Act;

b the moneys that Parliament may appropriate to
the Commission from time to time;
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c fees payable to the Commission in terms of
this Act;
d grants, donations and bequests made to it;
and
e income earned on the surplus moneys

deposited or invested.

The financial year of the Commission begins on 1 April
in each year and ends on 31 March of the following year, except
the first financial year which begins on the day this Act
commences and ends on the first following 31 March.

In each financial year, at a time determined by the
Minister, the Commission must submit to the Minister a
statement of the Commission's estimated income and expenditure,
and requested appropriation from Parliament, for the following
financial year.

Circumstances in which Commission may charge fees
The Commission may charge a fee only for-

a resolving disputes which are referred to it,
in circumstances in which this Act allows the
Commission, or a commissioner, to charge a fee;

b conducting, overseeing or scrutinising any
election or ballot at the request of a registered trade
union or employers' organisation; and

c providing advice or training in terms of
section 115(3).

The Commission may not charge a fee unless-

a the governing body has established a tariff
of fees; and

b the fee that is charged is in accordance with
that tariff.

The Commission must publish the tariff in the
Government Gazette.

Contracting by Commission, and Commission working in

association with any person

1

The governing body may-

a contract with any person to do work for the
Commission; and

b perform any function of the Commission in
association with any person.

Every person with whom the Commission contracts or
associates is bound by the requirement of independence that
binds the Commission.
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123. Delegation of governing body's powers, functions and duties

1 The governing body may delegate in writing any of its
functions, other than the functions listed below, to any member
of the governing body, the director, a commissioner, or any
committee established by the Commission. The functions that the
governing body may not delegate are-

a appointing the director;

b appointing commissioners, or removing a
commissioner from office;

c depositing or investing surplus money;
d accrediting councils or private agencies, or
amending, withdrawing or renewing their accreditation;
or
e subsidising accredited councils or accredited
agencies.
2 The governing body may attach conditions to a

delegation and may amend or revoke a delegation at any time.

3 A function delegated to the director may be performed
by any commissioner or staff member of the Commission
authorised by the director, unless the terms of that delegation
prevent the director from doing so.

4 The governing body may vary or set aside any decision
made by a person acting in terms of any delegation made in
terms of subsection (1).

5 The governing body, by delegating any function, is not
divested of any of its powers, nor is it relieved of any
function or duty that it may have delegated. This rule also
applies if the director sub-delegates the performance of a
function in terms of subsection (3).

126-127
124. Limitation of liability and limitation on disclosure of

information

1 In this section, ~"the Commission'' means-
a the governing body;
b a member of the governing body;
c the director;
d a commissioner;
e a staff member of the Commission;
f a member of any committee established by the

governing body; and
g any person with whom the governing body has

contracted to do work for, or in association with whom
it performs a function of, the Commission.
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The Commission is not liable for any loss suffered by
any person as a result of any act performed or omitted in good
faith in the course of exercising the functions of the
Commission.

3 The Commission may not disclose to any person or in
any court any information, knowledge or document that it
acquired on a confidential basis or without prejudice in the
course of performing its functions except on the order of a
court.

PART B-ACCREDITATION OF AND SUBSIDY TO COUNCILS AND PRIVATE AGENCIES

Accreditation of councils and private agencies

Any council or private agency may apply to the
governing body in the prescribed form for accreditation to
perform any of the following functions-

a resolving disputes through conciliation; and

b arbitrating disputes that remain unresolved
after conciliation, if this Act requires arbitration.

For the purposes of this section, the reference to
disputes must be interpreted to exclude disputes as
contemplated in-

a sections 16, 21 and 22;
b section 24 (2) to (5);

c section 24 (6) and (7) and section 26 (11);
d section 45;

e section 61(5) to (8);

f section 62;

g section 63;

h section 69(8) to (10);
i section 86;

3 section 89;

k section 94.

The governing body may require further information in
support of the application and, for that purpose, may require
the applicant to attend one or more meetings of the governing
body.

The governing body may accredit an applicant to perform
any function for which it seeks accreditation, after
considering the application, any further information provided
by the applicant and whether-

a the services provided by the applicant meet
the Commission's standards;

b the applicant is able to conduct
its activities effectively;
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c the persons appointed by the applicant to
perform those functions will do so in a manner
independent of the State, any political party, trade
union, employer, employers' organisation, federation of
trade unions or federation of employers' organisations;

d the persons appointed by the applicant to
perform those functions will be competent to perform
those functions and exercise any associated powers;

e the applicant has an acceptable code of
conduct to govern the persons whom it appoints to
perform those functions;

f the applicant uses acceptable disciplinary
procedures to ensure that each person it appoints to
perform those functions will subscribe, and adhere, to
the code of conduct;

g the applicant promotes a service that is
broadly representative of South African society; and

h if the applicant charges a fee to the users
of its services, the fee is reasonable.

5 If the governing body decides-

a to accredit the applicant, the governing body
must-

i
enter the applicant's name in the register of accredited councils or
the register of accredited agencies;

]
issue a certificate of accreditation in the applicant's name stating
the period and other terms of accreditation;

k
send the certificate to the applicant; and

1
as soon as practicable after the decision, publish the certificate of
accreditation in the Government Gazette; or

not to accredit the applicant, the governing body must
advise the unsuccessful applicant in writing of its
decision.

6 The terms of accreditation must state the extent to
which the provisions of each section in Part C of this Chapter
apply to the accredited council or accredited agency.

Any person may inspect the registers and certificates of accredited
councils and accredited agencies kept in the Commission's offices.

a The Commission must provide a certified copy
of, or extract from, any of the documents referred to
in paragraph (a) to any person who has paid the
prescribed fee.

126. General provisions relating to accreditation
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An accredited council or accredited agency may charge a fee for
performing any of the functions for which it is accredited in
circumstances in which this Act allows the Commission, or a
commissioner, to charge a fee.

a A fee charged in terms of paragraph (a) must
be in accordance with the tariff of fees determined by
the Commission.

2

An accredited council, accredited agency, or any person engaged by
either of them to perform the functions for which it has been
accredited, is not liable for any loss suffered by any person as a
result of any actperformed or omitted in good faith in the course of
exercising those functions.

a An accredited council, accredited agency, or
any person engaged by either of them to perform the
functions for which it has been accredited, may not
disclose to any person or in any court any information,
knowledge or document that it or that person acquired
on a confidential basis or without prejudice in the
course of performing those functions except on the
order of a court.

129-131
127. Amendment of accreditation
1 An accredited council or accredited agency may apply to
the governing body in the prescribed form to amend its
accreditation.
2 The governing body must treat the application as an

application in terms of section 127.
128. Withdrawal of accreditation

If an accredited council or accredited agency fails to comply to a material
extent with the terms of its accreditation, the governing body may withdraw
its accreditation after having given reasonable notice of the withdrawal to
that council or accredited agency.

129. Application to renew accreditation

1 An accredited council or accredited agency may apply to
the governing body in the prescribed form to renew its
accreditation either in the current or in an amended form.

2 The governing body must treat the application for
renewal as an application in terms of section 127.

130. Subsidy to council or private agency

1 Any accredited council or accredited agency, or council
or private agency that has applied for accreditation, may apply
to the governing body in the prescribed form for a subsidy-

a for performing any function for which the
council or private agency is accredited or for which it
has applied for accreditation; and
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b for training persons to perform those
functions.

2 The governing body may require further information in
support of the application and, for that purpose, may require
the applicant to attend one or more meetings of the governing
body.

3 The governing body may grant a subsidy to the applicant
after considering the application, any further information
provided by the applicant and-

a the need for the performance by the applicant
of the functions for which it is accredited;

b the extent to which the public uses the
applicant to perform the functions for which it is
accredited;

c the cost to users for the performance by the

applicant of the functions for which it is accredited;

d the reasons for seeking the subsidy;
e the amount requested; and
f the applicant's ability to manage its

financial affairs in accordance with established
accounting practice, principles and procedures.

4 If the governing body decides-

a to grant a subsidy to the applicant, the
governing body must-

i
notify the applicant in writing of the amount, duration and the terms
of the subsidy; and

]
as soon as practicable after the decision, publish the written notice
in the Government Gazette; or

b not to grant a subsidy to the applicant, the
governing body must advise the unsuccessful applicant
in writing of its decision.

A subsidy granted in terms of subsection (4) (a)-

c may not be paid to a council or private
agency unless it has been accredited; and

d lapses at the end of the Commission's
financial year within which it was granted.

Any person may inspect a written notice referred to in
subsection (4) (a) in the Commission's offices.

e The Commission must provide a certified copy
of, or extract from, any written notice referred to in
paragraph (a) to any person who has paid the prescribed
fee.

If an accredited council or accredited agency fails to comply to a
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material extent with the terms of its subsidy, the governing body
may withdraw the subsidy after having given reasonable notice of
the withdrawal to that council or agency.

An accredited council or accredited agency that has been granted a
subsidy may apply to the governing body in the prescribed form to
renew its subsidy, either in the current or in an amended form and
amount.

f The governing body must treat the application
for renewal as an application in terms of
subsections (1) to (4).
PART C-RESOLUTION OF DISPUTES UNDER AUSPICES OF COMMISSION
133-134

131. Resolution of disputes under auspices of Commission

1 The Commission must appoint a commissioner to attempt
to resolve through conciliation-

a any dispute referred to it in terms of
section 134; and

b any other dispute that has been referred to
it in terms of this Act.

2 If a dispute remains unresolved after conciliation, the
Commission must arbitrate the dispute if-

a this Act requires that dispute to be
arbitrated and any party to the dispute has requested
that the dispute be resolved through arbitration; or

b all the parties to the dispute in respect of
which the Labour Court has jurisdiction consent to
arbitration under the auspices of the Commission.

132. Disputes about matters of mutual interest
1 Any party to a dispute about a matter of mutual
interest may refer the dispute in writing to the Commission, if

the parties to the dispute are-

a on the one side-

one or more trade unions;

]
one Or more employees; or

k
one or more trade unions and one or more employees; and

b on the other side-

i
one or more employers' organisations;

]
one or more employers; or

http://www.polity.org.za/html/govdocs/bills/1995/labour_relations_bill.txt Page 89 of 191



Untitled 8/12/06 12:42

k
one or more employers' organisations and one or more employers.

2 The party who refers the dispute to the Commission must
satisfy it that a copy of the referral has been served on all
the other parties to the dispute.

133. Resolution of disputes through conciliation

1 When a dispute has been referred to the Commission, the
Commission must appoint a commissioner to attempt to resolve it
through conciliation.

2 The appointed commissioner must attempt to resolve the
dispute through conciliation within 30 days of the date the
Commission received the referral: However the parties may agree
to extend the 30-day period.

3 The commissioner must determine a process to attempt to
resolve the dispute, which may include-

a mediating the dispute;
b conducting a fact-finding exercise; and
c making a recommendation to the parties, which

may be in the form of an advisory arbitration award.

4 In the conciliation proceedings a party to the dispute
may appear in person or be represented only by a co-employee or
by a member, an office-bearer or official of that party's trade
union or employers' organisation and, if the party is a
juristic person, by a director or an employee.

5 At the end of the 30-day period or any further period
agreed between the parties-
a the commissioner must issue a certificate

stating whether or not the dispute has been resolved;

b the Commission must serve a copy of that
certificate on each party to the dispute or the person
who represented a party in the conciliation
proceedings; and

c the commissioner must file the
original of that certificate with the Commission.

If a dispute about a matter of mutual interest has been referred to the
Commission and the parties to the dispute are engaged in an essential
service then, despite subsection (1), the parties may consent within
seven days of the date the Commission received the referral-

i
to the appointment of a specific commissioner by the Commission to
attempt to resolve the dispute through conciliation; and

J
to that commissioner's terms of reference.
d If the parties do not consent to either of

those matters within the seven-day period, the
Commission must as soon as possible-
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i
appoint a commissioner to attempt to resolve the dispute; and

J
determine the commissioner's terms of reference.

134. Appointment of commissioner to resolve dispute through
arbitration

1 If this Act requires a dispute to be resolved through
arbitration, the Commission must appoint a commissioner to
arbitrate that dispute, if-

a a commissioner has issued a certificate
stating that the dispute remains unresolved; and

b any party to the dispute has requested that
the dispute be resolved through arbitration.

2 A commissioner appointed in terms of subsection (1) may
be the same commissioner who attempted to resolve the dispute
through conciliation.

3 Any party to the dispute, who objects to the
arbitration being conducted by the same commissioner who
conciliated the dispute, may file an objection with the
Commission and must satisfy the Commission that a copy of the
objection has been served on all the other parties to the

dispute.

4 When the Commission receives an objection it must
appoint another commissioner to resolve the dispute by
arbitration.

The parties to a dispute may request the Commission, in appointing a
commissioner in terms of subsection (1) or (4), to take into account
their stated preference, to the extent that this is reasonably
practicable in all the circumstances.

a The stated preference contemplated in
paragraph (a) must-

i
be in writing;

J
list no more than five commissioners;
k

state that the request is made with the agreement of all the parties to
the dispute; and

1
be submitted within 48 hours of the date of the certificate referred to
in subsection (1) (a).

5 If the circumstances contemplated in subsection (1)
exist and the parties to the dispute are engaged in an
essential service, then the provisions of section 135(6) apply,
read with the changes required by the context, to the
appointment of a commissioner to resolve the dispute through
arbitration.
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135. Appointment of senior commissioner to resolve dispute through
arbitration

1 In the circumstances contemplated in section 136(1),
any party to the dispute may apply to the director to appoint a
senior commissioner to attempt to resolve the dispute through
arbitration.

2 When considering whether the dispute should be referred
to a senior commissioner, the director must hear the party
making the application, any other party to the dispute and the
commissioner who conciliated the dispute.

3 The director may appoint a senior commissioner to
resolve the dispute through arbitration, after having
considered-

a the nature of the questions of law raised by
the dispute;

b the complexity of the dispute;

c whether there are conflicting arbitration
awards that are relevant to the dispute; and

d the public interest.

4 The director must notify the parties to the dispute of
the decision and-

a if the application has been granted, appoint
a senior commissioner to arbitrate the dispute; or

b if the application has been refused, confirm
the appointment of the commissioner initially
appointed.

The director's decision is final and binding.

No person may apply to any court of law to review the director's
decision until the dispute has been arbitrated.

136. General provisions for arbitration proceedings

The commissioner may conduct the arbitration in a manner that the
commissioner considers appropriate in order to determine the dispute fairly
and quickly, but must deal with the substantial merits of the dispute with
the minimum of legal formalities.

1 Subject to the discretion of the commissioner as to the
appropriate form of the proceedings, a party to the dispute may
give evidence, call witnesses, question the witnesses of any
other party, and address concluding arguments to the
commissioner.

2 If all the parties consent, the commissioner may
suspend the arbitration proceedings and attempt to resolve the
dispute through conciliation.

3 In any arbitration proceedings, a party to the dispute
may appear 1in person or be represented only by a legal
practitioner, a co-employee or by a member, office-bearer or
official of that party's trade union or employers' organisation
and, 1if the party is a juristic person, by a director or an
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employee.

4 If a party to the dispute fails to appear in person or
to be represented at the arbitration proceedings, and that
party-

a had referred the dispute to the Commission,
the commissioner may dismiss the matter; or

b had not referred the dispute to the
Commission, the commissioner may-

i
continue with the arbitration proceedings in the absence of that party;
or

]
adjourn the arbitration proceedings to a later date.

5 The commissioner must take into account any code of
good practice that has been issued by NEDLAC or guidelines
published by the Commission in accordance with the provisions
of this Act that is relevant to a matter being considered in
the arbitration proceedings.

6 Within 14 days of the conclusion of the arbitration
proceedings-

a the commissioner must issue an arbitration
award with brief reasons, signed by that commissioner;

b the Commission must serve a copy of that
award on each party to the dispute or the person who
represented a party in the arbitration proceedings; and

c the Commission must file the original of that
award with the registrar of the Labour Court.

7 On good cause shown, the director may extend the period
within which the arbitration award and the reasons are to be
served and filed.

8 The commissioner may make any appropriate arbitration
award in terms of this Act, including, but not limited to, an
award-

a that gives effect to any collective
agreement;
b that gives effect to the provisions and

primary objects of this Act;

c that includes or, is in the form of, a
declaratory order.

9 The commissioner may not include an order for costs in
the arbitration award unless a party, or the person who
represented that party in the arbitration proceedings, acted in

a frivolous or vexatious manner-

a by proceeding with or defending the dispute
in the arbitration proceedings;

b in its conduct during the arbitration
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proceedings.
137. Special provisions for arbitrating disputes in essential
services
1 If a dispute about a matter of mutual interest proceeds

to arbitration and any party is engaged in an essential service-

a within 30 days of the date of the certificate
referred to in section 136 (1) (a), or within a further
period agreed between the parties to the dispute, the
commissioner must complete the arbitration and issue an
arbitration award with brief reasons signed by that
commissioner;

b the Commission must serve a copy of that
award on each party to the dispute or the person who
represented a party in the arbitration proceedings; and

c the Commission must file the original of that
award with the registrar of the Labour Court.

2 The commissioner may not include an order for costs in
the arbitration award unless a party, or the person who
represented the party in the arbitration proceedings, acted in
a frivolous or vexatious manner in its conduct during the
arbitration proceedings.

138. Special provisions for arbitrations about dismissals for
reasons related to conduct or capacity

1 If the dispute being arbitrated is about the fairness
of a dismissal and a party has alleged that the reason for the
dismissal relates to the employee's conduct or capacity, the
parties, despite section 138(4), are not entitled to be
represented by a legal practitioner in the arbitration
proceedings unless-

a the commissioner and all the other parties
consent; or

b the commissioner concludes that it is
unreasonable to expect a party to deal with the dispute
without legal representation, after considering-

i

the nature of the questions of law raised by the dispute;
]

the complexity of the dispute;

k
the public interest; and

1
the comparative ability of the opposing parties or their
representatives to deal with the arbitration of the dispute.

2 If, in terms of section 194 (1), the commissioner finds
that the dismissal is procedurally unfair, the commissioner may
charge the employer an arbitration fee.

139. Resolution of disputes if parties consent to arbitration under

auspices of Commission
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1 If a dispute remains unresolved after conciliation, the
Commission must arbitrate the dispute if a party to the dispute
would otherwise be entitled to refer the dispute to the Labour
Court for adjudication and, instead, all the parties agree to
arbitration under the auspices of the Commission.

The arbitration proceedings must be conducted in accordance with the
provisions of sections 136, 137 and 138, read with the changes required
by the context.

The arbitration agreement contemplated in subsection (1) may be
terminated only with the consent of all the parties to that agreement,
unless the agreement itself provides otherwise.

2 Any party to the arbitration agreement may apply to the
Labour Court at any time to vary or set aside that agreement,
which the Court may do on good cause.

3

If any party to an arbitration agreement commences proceedings in the
Labour Court against any other party to that agreement about any matter
that the parties agreed to refer to arbitration, any party to those
proceedings may ask the Court-

i
to stay those proceedings and refer the dispute to arbitration; or

J
with the consent of the parties and where it is expedient to do so,
continue with the proceedings with the Court acting as arbitrator, in
which case the Court may only make an order corresponding to the award
that an arbitrator could have made.

c If the Court is satisfied that there is
sufficient reason for the dispute to be referred to
arbitration in accordance with the arbitration
agreement, the Court may stay those proceedings, on any

conditions.

4 If the provisions of subsection (1) (a) apply, the
commissioner may make an award that the Labour Court could have
made.

140. Powers of commissioner when attempting to resolve disputes

1 A commissioner who has been appointed to attempt to

resolve a dispute may-

a subpoena for questioning any person who may
be able to give information or whose presence at the
conciliation or arbitration proceedings may help to
resolve the dispute;

subpoena any person who is believed to have possession or control
of any book, document or object relevant to the resolution of the
dispute, to appear before the commissioner to be questioned or to
produce that book, document or object;

call, and if necessary subpoena, any expert to appear before the
commissioner to give evidence relevant to the resolution of the
dispute;

call any person present at the conciliation or arbitration
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proceedings or who was or could have been subpoenaed for any
purpose set out in this section, to be questioned about any matter
relevant to the dispute;

administer an oath or accept an affirmation from any person called
to give evidence or be questioned;

b at any reasonable time, but only after
obtaining the necessary written authorisation-

i
enter and inspect any premises on or in which any book, document or
object, relevant to the resolution of the dispute is to be found or is
suspected on reasonable grounds of being found there; and

]
examine, demand the production of, and seize any book, document or
object that is on or in those premises and that is relevant to the
resolution of the dispute; and

c inspect, and retain for a reasonable period,
any of the books, documents or objects that have been
produced to, or seized by, the Commission.

2 A subpoena issued for any purpose in terms of
subsection (1) must be signed by the director and must-

a specifically require the person named in it
to appear before the commissioner;

b sufficiently identify the book, document or
object to be produced; and

c state the date, time and place at which the
person is to appear.

3 The written authorisation referred to in
subsection (1) (f) -

a if it relates to residential premises, may be
given only by a judge of the Labour Court and with due
regard to section 13 of the Constitution, and then only
on the application of the commissioner setting out
under oath or affirmation the following information-

i
the nature of the dispute;

]
the relevance of any book, document or object to the resolution of the
dispute;

k
the presence of any book, document or object on the premises; and

1
the need to enter, inspect or seize the book, document or object; and

b in all other cases, may be given by the
director.

4 The owner or occupier of any premises that a
commissioner is authorised to enter and inspect, and every
person employed by that owner or occupier, must provide any
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facilities that a commissioner requires to enter those premises
and to carry out the inspection or seizure.

The commissioner must issue a receipt for any book, document or object
seized in terms of subsection (4).

The law relating to privilege, as it applies to a witness subpoenaed to
give evidence or to produce any document or object before a court of
law, applies equally to the questioning of any person or the production
or seizure of any document or object in terms of this section.

5 The Commission must pay the prescribed witness fee to
each person who appears before a commissioner in response to a
subpoena issued by the commissioner.

6 A person commits contempt of the Commission-

a if, after having been subpoenaed to appear
before the commissioner, the person without good cause
does not attend at the time and place stated in the
subpoena;

b if, after having appeared in response to a
subpoena, that person fails to remain in attendance
until excused by the commissioner;

c by refusing to take the oath or to make an
affirmation as a witness when a commissioner so
requires;

d by refusing to answer any question fully and

to the best of that person's knowledge and belief
subject to subsection (6);

e if the person, without good cause, fails to
produce any book, document or object specified in a
subpoena to a commissioner;

f if the person wilfully hinders a commissioner
in performing any function conferred by or in terms of
this Act;

g if the person insults, disparages or

belittles a commissioner, or prejudices or improperly
influences the proceedings or improperly anticipates
the commissioner's award;

h by wilfully interrupting the conciliation or
arbitration proceedings or misbehaving in any other
manner during those proceedings;

i by doing anything else in relation to the
Commission which, if done in relation to a court of
law, would have been contempt of court.

7 The Commission may refer any contempt to the Labour
Court for an appropriate order.

143-144
141. Effect of arbitration awards

1 An arbitration award issued by a commissioner is final
and binding and may be made an order of the Labour Court in
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terms of section 158(1) (c), unless it is an advisory
arbitration award.

2 If an arbitration award orders a party to pay a sum of
money, the amount earns interest from the date of the award at
the same rate as the rate prescribed from time to time in
respect of a judgment debt in terms of section 2 of the
Prescribed Rate of Interest Act, 1975 (Act No. 55 of 1975),
unless the award provides otherwise.

Variation and rescission of arbitration awards

Any commissioner who has issued an arbitration award, acting of the
commissioner's own accord or, on the application of any affected party, may
vary or rescind an arbitration award-

a erroneously sought or erroneously made in the
absence of any party affected by that award;

b in which there is an ambiguity, or an obvious
error or omission, but only to the extent of that
ambiguity, error or omission; or

c granted as a result of a mistake common to
the parties to the proceedings.

Review of arbitration awards

1 Any party to a dispute who alleges a defect in any
arbitration proceedings under the auspices of the Commission
may apply to the Labour Court for an order setting aside the
arbitration award-

a within six weeks of the date that the award
was served on the applicant, unless the alleged defect
involves corruption; or

b if the alleged defect involves corruption,
within six weeks of the date that the applicant
discovers the corruption.

2 A defect referred to in subsection (1), means-—
a that the commissioner-

i
committed misconduct in relation to the duties of the commissioner as
an arbitrator;

]
committed a gross irregularity in the conduct of the arbitration
proceedings; or

k
exceeded the commissioner's powers; or
b that an award has been improperly obtained.
3 The Labour Court may stay the enforcement of the award

pending its decision.
4 If the award is set aside, the Labour Court may-

a determine the dispute in the manner it
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considers appropriate; or

b make any order it considers appropriate about
the procedures to be followed to determine the dispute.

146-147
144. Exclusion of Arbitration Act

The Arbitration Act, 1965 (Act No. 42 of 1965), does not apply to any
arbitration under the auspices of the Commission.

145. Performance of dispute resolution functions by Commission in
exceptional circumstances

1

If at any stage after a dispute has been referred to the Commission, it
becomes apparent that the dispute is about the interpretation or
application of a collective agreement, the Commission may-

i
refer the dispute for resolution in terms of the procedures provided
for in that collective agreement; or

]
appoint a commissioner or, if one has been appointed, confirm the
appointment of the commissioner, to resolve the dispute in terms of

this Act.

c The Commission may charge the
parties to a collective agreement a fee for performing
the dispute resolution functions if-

i

their collective agreement does not provide a procedure as requested in
section 24 (1); or

]

the procedure provided in the collective agreement is not operative.

d The Commission may charge a party to a
collective agreement a fee if that party has frustrated
the resolution of the dispute.

2

If at any stage after a dispute has been referred to the Commission, it
becomes apparent that the parties to the dispute are parties to a
council, the Commission may-

i
refer the dispute to the council for resolution; or

]
appoilnt a commissioner or, if one has been appointed, confirm the
appointment of the commissioner, to resolve the dispute in terms of
this Act.

e The Commission may charge the parties to a
council a fee for performing the dispute resolution
functions if the council's dispute resolution
procedures are not operative.
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3

If at any stage after a dispute has been referred to the Commission, it
becomes apparent that the parties to the dispute fall within the
registered scope of a council and that one or more parties to the
dispute are not parties to the council, the Commission may-

i
refer the dispute to the council for resolution; or

]
appoint a commissioner or, if one has been appointed, confirm the
appointment of the commissioner, to resolve the dispute in terms of
this Act.

The Commission may charge the parties to a council a fee
for performing the dispute resolution functions if the
council's dispute resolution procedures are not operative.

If a dispute has been referred to the Commission and not
all the parties to the dispute fall within the registered
scope of a council or fall within the registered scope of
two or more councils, the Commission must resolve the
dispute in terms of this Act.

f In the circumstances contemplated in
paragraph (a), the Commission has exclusive
jurisdiction to resolve that dispute.

4

If at any stage after a dispute has been referred to the Commission, it
becomes apparent that the dispute ought to have been referred to an
accredited agency in terms of a collective agreement between the
parties to the dispute, the Commission may-

i
refer the dispute to the accredited agency for resolution; or

]
appoint a commissioner to resolve the dispute in terms of this Act.

g The Commission may-

charge the accredited agency a fee for performing the dispute
resolution functions if the accredited agency's dispute resolution

procedures are not operative; and
review the continued accreditation of that agency.

5

If at any stage after a dispute has been referred to the Commission, it
becomes apparent that the dispute ought to have been resolved through
private dispute resolution in terms of a private agreement between the
parties to the dispute, the Commission may-

i
refer the dispute to the appropriate person or body for resolution
through private dispute resolution procedures; or

]

appoint a commissioner to resolve the dispute in terms of this Act.
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6 Where the Commission refers the dispute in terms of
this section to a person or body other than a commissioner the
date of the Commission's initial receipt of the dispute will be
deemed to be the date on which the Commission referred the
dispute elsewhere.

148-149

Commission may provide advice

1 If asked, the Commission may advise any party to a
dispute in terms of this Act about the procedure to be followed
for the resolution of that dispute.

2 In response to a request for advice, the Commission may
provide the advice that it considers appropriate.
Commission may provide assistance

1 If asked, the Commission may assist an employee or

employer who is a party to a dispute-

a together with the Legal Aid Board, to arrange
for advice or assistance by a legal practitioner;

b together with the Legal Aid Board, to arrange
for a legal practitioner-

i
to attempt to avoid or settle any proceedings being instituted against
an employee or employer in terms of this Act;

]
to attempt to settle any proceedings instituted against an employee or
employer in terms of this Act;

k
to institute on behalf of the employee or employer any proceedings in
terms of this Act;

1
to defend or oppose on behalf of the employee or employer any
proceedings instituted against the employee or employer in terms of
this Act; or

c by providing any other form of assistance
that the Commission considers appropriate.

2 The Commission may provide the assistance referred to
in subsection (1) after having considered-
a the nature of the questions of law raised by

the dispute;
b the complexity of the dispute;

c whether there are conflicting arbitration
awards that are relevant to the dispute; and

d the public interest.

3 As soon as practicable after having received a request
in terms of subsection (1), but not later than 30 days of the
date the Commission received the request, the Commission must
advise the applicant in writing whether or not it will assist
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the applicant and, if so, the form that the assistance will
take.

150-151

148. Commission may offer to resolve dispute through conciliation

1 If the Commission is aware of a dispute that has not
been referred to it, and if resolution of the dispute would be
in the public interest, the Commission may offer to appoint a
commissioner to attempt to resolve the dispute through
conciliation.

2 The Commission may appoint a commissioner only if all
the parties to the dispute consent to that appointment.

PART D - LABOUR COURT
149. Establishment and status of Labour Court

1 The Labour Court is hereby established as a court of
law and equity.

2 The Labour Court is a superior court that has
authority, inherent powers and standing, in relation to matters
under its jurisdiction, equal to that which a court of a
provincial division of the Supreme Court has in relation to the

matters under its jurisdiction.

3 The Labour Court is a court of record.

152-153
150. Composition of Labour Court
1 The Labour Court consists of-
a a Judge President;
b a Deputy Judge President; and

c as many judges as the President may consider
necessary, acting on the advice of NEDLAC and in
consultation with the Minister of Justice and the Judge

President of the Labour Court.
2 The Labour Court is constituted before a single judge.

3 The Labour Court may sit in as many separate courts as
the available judges may allow.

151. Appointment of Jjudges of Labour Court

1
The President, acting on the advice of NEDLAC, and after consultation

with the Minister of Justice must appoint a Judge President of the
Labour Court.

a The President, acting on the advice of
NEDLAC, and after consultation with the Minister of
Justice and the Judge President of the Labour Court
must appoint the Deputy Judge President of the Labour

Court.
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2 The Judge President and the Deputy Judge President of
the Labour Court-

a must be judges of the Supreme Court; and

b must have knowledge, experience and expertise
in labour law.

3 The Deputy Judge President must act as Judge President
of the Labour Court whenever the Judge President is unable to
do so for any reason.

4 The President, acting on the advice of NEDLAC, and
after consultation with the Minister of Justice and the Judge
President of the Labour Court may appoint one or more persons
who meet the requirements of subsection (6) as judges of the
Labour Court.

5 The President, acting on the advice of NEDLAC, and
after consultation with the Minister of Justice and the Judge
President of the Labour Court may appoint one or more persons
who meet the requirements of subsection (6) to serve as acting
judges of the Labour Court.

6 A judge of the Labour Court must-
a
be a judge of the Supreme Court; or
i
be a person who has been a legal practitioner for a cumulative period

of at least 10 years before that person's appointment; and

b have knowledge, experience and expertise in
labour law.

152. Tenure, remuneration and terms and conditions of appointment of
Labour Court judges

1 A judge of the Labour Court must be appointed for a
period determined by the President at the time of appointment.

2 A judge of the Labour Court may resign by giving
written notice to the President.

3

Any Jjudge of the Labour Court who is also a judge of the Supreme Court
holds office until-

i
the judge's period of office in the Labour Court ends;

]
the judge's resignation takes effect;

k
the judge is removed from office;

1
the judge ceases to be a judge of the Supreme Court; or

m
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the judge dies.

c Any other judge of the Labour Court holds
office until-

i
the judge's period of office ends;

]
the judge's resignation takes effect;

k
the judge is removed from office; or

the judge dies.

4 Neither the tenure of office nor the remuneration and
terms and conditions of appointment applicable to a judge of
the Supreme Court in terms of the Judges' Remuneration and
Conditions of Employment Act, 1989 (Act No. 88 of 1989), is
affected by that judge's appointment and concurrent tenure of
office as a judge of the Labour Court.

5

The remuneration payable to a judge of the Labour Court appointed in
terms of section 153(6) must be the same as that payable to a judge of
the Supreme Court.

a The terms and conditions of appointment of a
judge of the Labour Court referred to in paragraph (a)
must be similar to those of a judge of the Supreme
Court.

6 A person who has been appointed a judge of the Labour
Court and who is not a judge of the Supreme Court may perform
the functions of a judge of the Labour Court only after having
taken an oath or made a solemn affirmation in the prescribed
form before the Judge President of the Labour Court.

7

A judge of the Labour Court who is also a judge of the Supreme Court-

i
may be removed from the office of judge of the Labour Court only if
that person has first been removed from the office of a judge of the
Supreme Court; and

]
upon having been removed as judge of the Supreme Court must be removed
from office as a judge of the Labour Court.

b The President, acting on the advice of
NEDLAC, and in consultation with the Minister of
Justice and the Judge President of the Labour Court,
may remove any other judge of the Labour Court from
office for misbehaviour or incapacity.

153. Officers of Labour Court

1 The Minister of Justice, subject to the laws governing
the public service, must appoint the following officers of the
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Labour Court-

a a person who has experience and expertise in
labour law and administration to be the registrar of
the Labour Court; and

b one or more deputy registrars and so many
other officers of the Labour Court as the
administration of justice requires.

2

The officers of the Labour Court, under the supervision and control of
the registrar of that Court must perform the administrative functions
of the Labour Court.

a A deputy registrar of the Labour Court may
perform any of the functions of the registrar of that
Court that have been delegated generally or
specifically to the deputy registrar.

3 The deputy registrar of the Labour Court or, if there
is more than one, the most senior will act as registrar of the
Labour Court whenever-

a the registrar is absent from the Republic or
from duty, or for any reason is temporarily unable to
perform the functions of registrar; or

b the office of registrar is vacant.
4 The officers of the Labour Court must provide

secretarial and administrative assistance to the Rules Board
for Labour Courts.

156-157
154. Area of jurisdiction and seat of Labour Court
1 The Labour Court has jurisdiction in all the provinces
of the Republic.
2 The Minister of Justice, acting on the advice of
NEDLAC, must determine the seat of the Labour Court.
3 The functions of the Labour Court may be performed at
any place in the Republic.
155. Jurisdiction of Labour Court
1 Subject to the Constitution and section 173, and except
where this Act provides otherwise, the Labour Court has
exclusive jurisdiction in respect of all matters that elsewhere
in terms of this Act or in terms of any other law are to be
determined by the Labour Court.
2 The Labour Court has concurrent jurisdiction with the

Supreme Court-

a in respect of any alleged violation or
threatened violation, by the State in its capacity as
employer of any fundamental right entrenched in Chapter
3 of the Constitution; and
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b in respect of any dispute over the
constitutionality of any executive or administrative
act or conduct, or any threatened executive or
administrative act or conduct, by the State in its
capacity as employer.

3 Any reference to the court in the Arbitration Act, 1965
(Act No. 42 of 1965), must be interpreted as referring to the
Labour Court when an arbitration is conducted under that Act in
respect of any dispute that may be referred to arbitration in
terms of this Act.

The Labour Court may refuse to determine any dispute, other than an
appeal or review before the Court, if the Court is not satisfied that
an attempt has been made to resolve the dispute through conciliation.

a A certificate issued by a commissioner or a
council stating that a dispute remains unresolved is
conclusive proof that an attempt has been made to
resolve that dispute through conciliation.

5 Except as provided in section 158 (2), the Labour Court
does not have jurisdiction to adjudicate an unresolved dispute
if this Act requires the dispute to be resolved through
arbitration.

156. Powers of Labour Court
1 The Labour Court may-
a make any appropriate order, including-
i
the grant of urgent interim relief;
an interdict;

k
an order directing the performance of any particular act which order,
when implemented, will remedy a wrong and give effect to the primary
objects of this Act;

1
a declaratory order;

m
an award of compensation in any circumstances contemplated in this Act;

n
an award of damages in any circumstances contemplated in this Act; and

o
an order for costs;
b order compliance with any provision of this
Act;
c make any arbitration award or any settlement

agreement, other than a collective agreement, an order
of the Court;
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d request the Commission to conduct an
investigation to assist the Court and to submit a
report to the Court;

e determine a dispute between a registered
trade union or registered employers' organisation and
one of its members about any alleged non-compliance
with the constitution of that trade union or employers'
organisation;

f subject to the provisions of this Act,
condone the late filing of any document with, or the
late referral of any dispute to, the Court;

g despite section 145, review the
performance or purported performance of any function
provided for in this Act or any act or omission of any
person or body in terms of this Act on any grounds that
are permissible in law;

h review any decision taken or any act
performed by the State in its capacity as employer, on
such grounds as are permissible in law;

i hear and determine any appeal in terms of
section 35 of the Occupational Health and Safety Act,
1993 (Act No. 85 of 1993); and

J deal with all matters necessary or incidental
to performing its functions in terms of this Act or any
other law.

2 If at any stage after a dispute has been referred to
the Labour Court, it becomes apparent that the dispute ought to
have been referred to arbitration, the Court may-

a stay the proceedings and refer the dispute to
arbitration; or

b with the consent of the parties and if it is
expedient to do so, continue with the proceedings with
the Court sitting as an arbitrator, in which case the
Court may only make any order that a commissioner or
arbitrator would have been entitled to make.

3 The reference to "~ “arbitration'' in subsection (2) must
be interpreted to include arbitration-

a under the auspices of the Commission;

b under the auspices of an accredited council;
c under the auspices of an accredited agency;
d in accordance with a private dispute

resolution procedure; or

e if the dispute is about the interpretation or
application of a collective agreement.

4

The Labour Court, on its own accord or, at the request of any party to
the proceedings before it may reserve for the decision of the Labour
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Appeal Court any question of law that arises in those proceedings.

a A question may be reserved only if it is
decisive for the proper adjudication of the dispute.

b Pending the decision of the Labour Appeal
Court on any question of law reserved in terms of
paragraph (a), the Labour Court may make any interim
order.

157. Rules Board for Labour Courts and rules for Labour Court

1 The Rules Board for Labour Courts is hereby
established.

2 The Board consists of-

a the Judge President of the Labour Court, who
is the chairperson;

b the Deputy Judge President of the Labour
Court; and

c the following persons, to be appointed for a
period of three years by the Minister of Justice,
acting on the advice of NEDLAC-

i
a practising advocate with knowledge, experience and expertise in
labour law;

]
a practising attorney with knowledge, experience and expertise in
labour law;

k
a person who represents the interests of employees;

1
a person who represents the interests of employers; and

m
a person who represents the interests of the State.

3 The Board may make rules to regulate the conduct of
proceedings in the Labour Court, including, but not limited to-

a the process by which proceedings are brought
before the Court, and the form and content of that
process;

b the period and process for noting appeals;

c the taxation of bills of costs;

d after consulting with the Minister of

Finance, the fees payable and the costs and expenses
allowable in respect of the service or execution of any
process of the Labour Court, and the tariff of costs
and expenses that may be allowed in respect of that
service or execution; and

e all other matters incidental to performing
the functions of the Court, including any matters not
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expressly mentioned in this subsection that are similar
to matters about which the Rules Board for Courts of
Law may make rules in terms of section 8 of the Rules
Board for Courts of Law Act, 1985 (Act No. 107 of

1985) .
4 The Board may alter or repeal any rule that it makes.
5 Five members of the Board are a quorum at any meeting

of the Board.

6 The Board must publish any rules that it makes, alters
or repeals in the Government Gazette.

158. Proceedings of Labour Court to be carried on in open court

1 The proceedings in the Labour Court must be carried
on in open court.

2 Despite subsection (1), the Labour Court may exclude
the members of the general public, or specific persons, or
categories of persons from the proceedings in any case where a
court of a provincial division of the Supreme Court could have
done so.

161-162
159. Representation before Labour Court

In any proceedings before the Labour Court, a party to the proceedings may
appear in person or be represented only by a legal practitioner, a co-
employee or by a member, an office-bearer or official of that party's trade
union or employers' organisation and, if the party is a juristic person, by
a director or an employee.

160. Costs

1 The Labour Court may make an order for the payment of
costs, according to the requirements of the law and fairness.

2 When deciding whether or not to order the payment of
costs, the Labour Court may take into account-

a whether the matter referred to the Court
ought to have been referred to arbitration in terms of
this Act and, if so, the extra costs incurred in
referring the matter to the Court; and

b the conduct of the parties-

i
in proceeding with or defending the matter before the Court; and

]
during the proceedings before the Court.
3 The Labour Court may order costs against a party to the
dispute or against any person who represented that party in
those proceedings before the Court.

163-166

1lo6l. Service and enforcement of orders of Labour Court
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Any decision, judgment or order of the Labour Court may be served and
executed as 1if it were a decision, judgment or order of the Supreme Court.

162. Seal of Labour Court

1 The Labour Court for use as occasion may require will
have an official seal of a design prescribed by the President
by proclamation in the Government Gazette.

The registrar of the Labour Court must keep custody of the official
seal of the Labour Court.

163. Variation and rescission of orders of Labour Court

The Labour Court, acting of its own accord or on the application of any
affected party may vary or rescind a decision, judgment or order-

a erroneously sought or erroneously granted in
the absence of any party affected by that judgment or
order;

b in which there is an ambiguity, or an obvious

error or omission, but only to the extent of that
ambiguity, error or omission; or

c granted as a result of a mistake common to
the parties to the proceedings.

164. Appeals against judgment or order of Labour Court

Any party to any proceedings before the Labour Court may apply to the
Labour Court for leave to appeal to the Labour Appeal Court against any
final judgment or final order of the Labour Court.

If the application for leave to appeal is refused, the applicant may
petition the Labour Appeal Court for leave to appeal.

1 Leave to appeal may be granted subject to any
conditions that the Court concerned may determine.

Subject to the Constitution and despite any other law, an appeal
against any final judgment or final order of the Labour Court in any
matter in respect of which the Labour Court has exclusive jurisdiction
may be brought only to the Labour Appeal Court.

PART E - LABOUR APPEAL COURT
167-168
165. Establishment and status of Labour Appeal Court

1 The Labour Appeal Court is hereby established as a
court of law and equity.

The Labour Appeal Court is the final court of appeal in respect of all
judgments and orders made by the Labour Court in respect of the matters
within its exclusive jurisdiction.

The Labour Appeal Court is a superior court that has authority,
inherent powers and standing, in relation to matters under its
jurisdiction, equal to that which the Appellate Division of the Supreme
Court has in relation to matters under its jurisdiction.

The Labour Appeal Court is a court of record.

http://www.polity.org.za/html/govdocs/bills/1995/labour_relations_bill.txt Page 110 of 191



8/12/06 12:42

Untitled
166. Composition of Labour Appeal Court
1 The Labour Appeal Court consists of-
a the Judge President of the Labour Court, who
by virtue of that office is Judge President of the
Labour Appeal Court;
b the Deputy Judge President, who by virtue of
that office is Deputy Judge President of the Labour
Appeal Court; and
c three other judges of the Labour Court, each
of whom is also a judge of the Supreme Court.
2 The Labour Appeal Court is constituted before any three
judges whom the Judge President designates from the panel of
judges contemplated in subsection (1).
3 No judge of the Labour Appeal Court may sit in the
hearing of an appeal against a judgment or an order given in a
case that was heard before that judge.
169-170
167. Appointment of Jjudges of Labour Appeal Court
The President, acting on the advice of NEDLAC, after consultation with the
Minister of Justice and the Judge President of the Labour Appeal Court,
must appoint the three judges of the Labour Appeal Court referred to in
section 168 (1) (c).
168. Tenure, remuneration and terms and conditions of appointment of

Labour Appeal Court judges

1 A judge of the Labour Appeal Court must be appointed
for a fixed term determined by the President at the time of
appointment.

2 A judge of the Labour Appeal Court may resign by giving

written notice to the President.

3
A judge of the Labour Appeal Court holds office until-
i
the judge's term of office in the Labour Appeal Court ends;
]
the judge's resignation takes effect;

k
the judge is removed from office;

1
the judge ceases to be a judge of the Supreme Court; or

m
the judge dies.

d The Judge President and the Deputy Judge
President of the Labour Appeal Court hold their offices
for as long as they hold their respective offices of
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Judge President and Deputy Judge President of the
Labour Court.

4 Neither the tenure of office nor the remuneration and
terms and conditions of appointment applicable to a judge of
the Supreme Court in terms of the Judges' Remuneration and
Conditions of Employment Act, 1989 (Act No. 88 of 1989), is
affected by that judge's appointment and concurrent tenure of
office as a judge of the Labour Appeal Court.

5 A judge of the Labour Appeal Court-

a may be removed from the office of judge of
the Labour Appeal Court only if that person has first
been removed from the office of a judge of the Supreme
Court; and

b upon having been removed as judge of the
Supreme Court must be removed from office as a judge of
the Labour Appeal Court.

169. Officers of Labour Appeal Court

1 The registrar of the Labour Court is also the registrar
of the Labour Appeal Court.

2 Each of the deputy registrars and other officers of the
Labour Court also holds the corresponding office in relation to
the Labour Appeal Court.

3

The officers of the Labour Appeal Court, under the supervision and
control of the registrar of that Court must perform the administrative
functions of the Labour Appeal Court.

a A deputy registrar of the Labour Appeal Court
may perform any of the functions of the registrar of
that Court that have been delegated generally or
specifically to the deputy registrar.

4 The deputy registrar of the Labour Appeal Court or, if
there is more than one, the most senior will act as registrar
of the Labour Appeal Court whenever-

a the registrar is absent from the Republic or
from duty, or for any reason is temporarily unable to
perform the functions of registrar; or

b the office of registrar is vacant.
172-173
170. Area of jurisdiction and seat of Labour Appeal Court
1 The Labour Appeal Court has jurisdiction in all the

provinces of the Republic.

2 The seat of the Labour Court is also the seat of the
Labour Appeal Court.

3 The functions of the Labour Appeal Court may be
performed at any place in the Republic.
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171. Jurisdiction of the Labour Appeal Court

1 Subject to the Constitution and despite any other law,
the Labour Appeal Court has exclusive Jjurisdiction-

a to hear and determine all appeals against the
final judgments and the final orders of the Labour
Court; and

b to decide any question of law reserved in
terms of section 158 (4).

2 If, in any proceedings before the Labour Appeal Court,
circumstances arise such as those contemplated in-

a section 102(1) or (2) of the Constitution,
the Labour Appeal Court must act in the manner provided
for in that section; or

b section 102(8) of the Constitution, the
Labour Appeal Court may act in the manner provided for
in that section.

3 An appeal to the Labour Appeal Court must be noted and
prosecuted as if it were an appeal to the Appellate Division of
the Supreme Court in civil proceedings, except that the appeal
must be noted within 21 days after the date on which leave to
appeal has been granted.

4 A decision to which any two judges of the Labour Appeal
Court agree is the decision of the Court.

172. Powers of Labour Appeal Court on hearing of appeals
The Labour Appeal Court has the power-

a on the hearing of an appeal to receive
further evidence, either orally or by deposition before
a person appointed by the Labour Appeal Court, or to
remit the case to the Labour Court for further hearing,
with such instructions as regards the taking of further
evidence or otherwise as the Labour Appeal Court
considers necessary; and

b to confirm, amend or set aside the judgment

or order that is the subject of the appeal and to give
any judgment or make any order that the circumstances
may require.

175-178

173. Labour Appeal Court may sit as court of first instance
Despite the provisions of this Part, the Judge President may direct that
any matter before the Labour Court be heard by the Labour Appeal Court
sitting as a court of first instance, in which case the Labour Appeal Court
is entitled to make any order that the Labour Court would have been
entitled to make.

174. Rules for Labour Appeal Court

1 The Rules Board for Labour Courts established by
section 159 may make rules to regulate the conduct of
proceedings in the Labour Appeal Court.
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2 The Board has all the functions referred to in section
159 when it makes rules for the Labour Appeal Court.

3 The Board must publish in the Government Gazette any
rules that it makes, alters or repeals.

175. Proceedings of Labour Appeal Court to be carried on in open
court

1 The proceedings in the Labour Appeal Court must be
carried on in open court.

2 Despite subsection (1), the Labour Appeal Court may
exclude the members of the general public, or specific persons,
or categories of persons from the proceedings in any case where
a court of a provincial division of the Supreme Court could
have done so.

176. Representation before Labour Appeal Court

Any person who, in terms of section 161, may appear before the Labour Court
has the right to appear before the Labour Appeal Court.

179-181
177. Costs
1 The Labour Appeal Court may make an order for the
payment of costs, according to the requirements of the law and
fairness.
2 When deciding whether or not to order the payment of

costs, the Labour Appeal Court may take into account-

a whether the matter referred to the Court
should have been referred to arbitration in terms of
this Act and, if so, the extra costs incurred in
referring the matter to the Court; and

b the conduct of the parties-

i
in proceeding with or defending the matter before the Court; and

]
during the proceedings before the Court.

3 The Labour Appeal Court may order costs against a party
to the dispute or against any person who represented that party
in those proceedings before the Court.

178. Service and enforcement of orders

Any decision, judgment or order of the Labour Appeal Court may be served
and executed as if it were a decision, judgment or order of the Supreme
Court.

179. Seal of Labour Appeal Court

1 The Labour Appeal Court for use as the occasion may
require will have an official seal of a design prescribed by
the President by proclamation in the Government Gazette.

2 The registrar of the Labour Appeal Court must keep
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custody of the official seal of the Labour Appeal Court.
182-183

180. Judgments of Labour Appeal Court binding on Labour Court

A judgment of the Labour Appeal Court is binding on the Labour Court.

181. Labour Appeal Court final court of appeal

Subject to the Constitution and despite any other law, no appeal lies
against any decision, judgment or order given by the Labour Appeal Court in

respect of-

a any appeal in terms of section 173(1) (a);

b its decision or any question of law in terms
of section 173(1) (b); or

c any Jjudgment or order made in terms of
section 175.

PART F - GENERAL PROVISIONS APPLICABLE TO COURTS ESTABLISHED BY
THIS ACT

182. General provisions applicable to courts established by this Act

Sections 5, 18, 25, 30, 31, 39, 40 and 42 of the Supreme Court Act, 1959
(Act No. 59 of 1959) apply, read with the changes required by the context,
in relation to the Labour Court, or the Labour Appeal Court, or both, to
the extent that they are not inconsistent with this Act.

CHAPTER XVIIT

Unfair Dismissal

201-202

183. Right not to be unfairly dismissed

Every employee has the right not to be unfairly dismissed.

184. Meaning of dismissal
" "Dismissal'' means that-
a an employer has terminated a contract of

employment with or without notice;

b an employee reasonably expected the employer
to renew a fixed term contract of employment on the
same or similar terms but the employer offered to renew
it on less favourable terms, or did not renew it;

c an employer refused to allow an employee to
resume work after she-

i
took maternity leave in terms of any law, collective agreement or her
contract of employment; or

]
was absent from work for up to four weeks before the expected date, and
up to eight weeks after the actual date, of the birth of her child;
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d an employer who dismissed a number of
employees for the same or similar reasons has offered
to re-employ one or more of them but has refused to re-
employ another; or

e an employee terminated a contract of
employment with or without notice because the employer
made continued employment intolerable for the employee.

185. Automatically unfair dismissals

1 A dismissal is automatically unfair if the employer, in
dismissing the employee, acts contrary to section 5 or, if the
reason for the dismissal is-

a that the employee participated in or
supported, or indicated an intention to participate in
or support, a strike or protest action that complies
with the provisions of Chapter IV;

b that the employee refused, or indicated an
intention to refuse, to do any work normally done by an
employee who at the time was taking part in a strike
that complies with the provisions of Chapter IV or was
locked out, unless that work is necessary to prevent an
actual danger to life, personal safety or health;

c to compel the employee to accept a demand in
respect of any matter of mutual interest between the
employer and employee;

d that the employee took action, or indicated
an intention to take action, against the employer by-

i
exercising any right conferred by this Act; or

]
participating in any proceedings in terms of this Act;

e the employee's pregnancy, intended pregnancy,
or any reason related to her pregnancy;

f that the employer unfairly discriminated
against an employee, directly or indirectly, on any
arbitrary ground, including, but not limited to race,
gender, sex, ethnic or social origin, colour, sexual
orientation, age, disability, religion, conscience,
belief, political opinion, culture, language, marital
status or family responsibility.

2 Despite subsection (1) (f)-

a a dismissal may be fair if the reason for
dismissal is based on an inherent requirement of the
particular job;

b a dismissal based on age is fair if the
employee has reached the normal or agreed retirement
age for persons employed in that capacity.

186. Other unfair dismissals
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1 A dismissal that is not automatically unfair, is unfair
if the employer fails to prove-

a that the reason for dismissal is a fair
reason-

i
related to the employee's conduct or capacity; or
J
based on the employer's operational requirements; and

b that the dismissal was effected in accordance
with a fair procedure.

2 Any person considering whether or not the reason for
dismissal is a fair reason or whether or not the dismissal was
effected in accordance with a fair procedure must take into
account any relevant code of good practice issued in terms of
this Act.

187. Dismissals based on operational requirements

1 When an employer contemplates dismissing one or more
employees for reasons based on the employer's operational
requirements, the employer must consult-

a any person whom the employer is required to
consult in terms of a collective agreement;

b if there is no collective agreement that
requires consultation, a workplace forum, if the
employees likely to be affected by the proposed
dismissals are employed in a workplace in respect of
which there is a workplace forum;

c if there is no workplace forum in the
workplace in which the employees likely to be affected
by the proposed dismissals are employed, any registered
trade union whose members are likely to be affected by
the proposed dismissals;

d if there is no such trade union, the
employees likely to be affected by the proposed
dismissals or their representatives nominated for that

purpose.
2 The consulting parties must attempt to reach consensus
on
a appropriate measures-
i

to avoid the dismissals;

J
to minimise the number of dismissals;

k
to change the timing of the dismissals; and

1
to mitigate the adverse effects of the dismissals;
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b the method for selecting the employees to be
dismissed; and

c the severance pay for dismissed employees.

3 The employer must disclose in writing to the other
consulting party all relevant information, including, but not
limited to-

a the reasons for the proposed dismissals;
b the alternatives that the employer considered

before proposing the dismissals, and the reasons for
rejecting each of those alternatives;

c the number of employees likely to be affected
and the job categories in which they are employed;

d the proposed method for selecting which
employees to dismiss;

e the time when, or the period during which,
the dismissals are likely to take effect;

f the severance pay proposed;

g any assistance that the employer proposes to
offer to the employees likely to be dismissed; and

h the possibility of the future re-employment
of the employees who are dismissed.

4 The provisions of section 16 apply, read with the
changes required by the context, to the disclosure of
information in terms of subsection (3).

5 The employer must allow the other consulting party an
opportunity during consultation to make representations about
any matter on which they are consulting.

The employer must consider and respond to the representations made by
the other consulting party and, if the employer does not agree with
them, the employer must state the reasons for disagreeing.

The employer must select the employees to be dismissed according to
selection criteria-

a that have been agreed to by the consulting
parties; or

b if no criteria have been agreed, criteria
that are fair and objective.

188. Date of dismissal
1 The date of dismissal is the earlier of-

a the date on which the contract of employment
terminated; or

b the date on which the employee left the
service of the employer.

2 Despite subsection (1)-
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a if an employer has offered to renew on less
favourable terms, or has failed to renew a fixed-term
contract of employment, the date of dismissal is the
date on which the employer offered the less favourable
terms or the date the employer notified the employee of
the intention not to renew the contract;

b if the employer refused to allow an employee
to resume work, the date of dismissal is the date on
which the employer first refused to allow the employee
to resume work;

c if an employer refused to reinstate or re-
employ the employee, the date of dismissal is the date
on which the employer first refused to reinstate or re-
employ that employee.

189. Disputes about unfair dismissals

1 If there is a dispute about the fairness of a
dismissal, the dismissed employee may refer the dispute in
writing within 30 days of the date of dismissal to-

a a council, if the parties to the dispute fall
within the registered scope of that council; or

b the Commission, i1if no council has
jurisdiction.

2 If the employee shows good cause at any time, the
council or the Commission may permit the employee to refer the
dispute after the 30-day time limit has expired.

3 The employee must satisfy the council or the Commission
that a copy of the referral has been served on the employer.

4 The council or the Commission must attempt to resolve
the dispute through conciliation.

5 If a council or a commissioner has certified that the
dispute remains unresolved, or if 30 days have expired since
the council or the Commission received the referral and the
dispute remains unresolved-

a the council or the Commission must arbitrate
the dispute at the request of the employee if-

i
the employee has alleged that the reason for dismissal is related to
the employee's conduct or capacity, unless paragraph (b) (iii) applies;
]
the employee has alleged that the reason for dismissal is that the
employer made continued employment intolerable; or

k
the employee does not know the reason for dismissal; or

b the employee may refer the dispute to the
Labour Court for adjudication if the employee has
alleged that the reason for dismissal is-
i
automatically unfair;
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]
based on the employer's operational requirements;
k

the employee's participation in a strike that does not comply with the
provisions of Chapter IV; or

1
because the employee refused to join, was refused membership of or was
expelled from a trade union party to a closed shop agreement.

[ Despite subsection (5) (a), the director must refer the
dispute to the Labour Court, if the director decides, on
application by any party to the dispute, that to be appropriate
after considering-

a the reason for dismissal;

b whether there are questions of law raised by
the dispute;

c the complexity of the dispute;

d whether there are conflicting arbitration
awards that need to be resolved;

e the public interest.

7 When considering whether the dispute should be referred
to the Labour Court, the director must give the parties to the
dispute and the commissioner who attempted to conciliate the
dispute, an opportunity to make representations.

8 The director must notify the parties of the decision
and refer the dispute-

a to the Commission for arbitration; or
b to the Labour Court for adjudication.
9 The director's decision is final and binding.
10 No person may apply to any court of law to review the

director's decision until the dispute has been arbitrated or
adjudicated, as the case may be.

208-209

Onus in dismissal disputes

1 In any proceedings concerning any dismissal, the
employee must establish the existence of the dismissal.

2 If the existence of the dismissal is established, the
employer must prove that the dismissal is fair.
Remedies for unfair dismissal

1 If the Labour Court or an arbitrator appointed in terms

of this Act finds that a dismissal is unfair, the Court or the
arbitrator may-

a order the employer to reinstate the employee
from any date not earlier than the date of dismissal;
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b order the employer to re-employ the employee,
either in the work in which the employee was employed
before the dismissal or in other reasonably suitable
work on any terms and from any date not earlier than
the date of dismissal; or

c order the employer to pay compensation to the
employee.

The Labour Court or the arbitrator must require the
employer to reinstate or re-employ the employee unless-

a the employee does not wish to be reinstated
or re-employed;

b the circumstances surrounding the dismissal
are such that a continued employment relationship would
be intolerable;

c it is not reasonably practicable for the
employer to reinstate or re-employ the employee; or

d the dismissal is unfair only because the
employer did not follow a fair procedure.

3 If a dismissal is automatically unfair or, if a
dismissal based on the employer's operational requirements is
found to be unfair, the Labour Court in addition may make any
other order that it considers appropriate in the circumstances.

Limits on compensation

If a dismissal is unfair only because the employer did
not follow a fair procedure, compensation must be equal to the
remuneration that the employee would have been paid between the
date of dismissal and the last day of the hearing of the
arbitration or adjudication, as the case may be, calculated at
the employee's rate of remuneration on the date of dismissal.
Compensation may however not be awarded in respect of any
unreasonable period of delay that was caused by the employee in
initiating or prosecuting a claim.

The compensation awarded to an employee whose dismissal
is found to be unfair because the employer did not prove that
the reason for dismissal was a fair reason related to the
employee's conduct, capacity or based on the employer's
operational requirements, must be just and equitable in all the
circumstances, but not less than the amount specified in
subsection (1), and not more than the equivalent of 12 months'
remuneration calculated at the employee's rate of remuneration
on the date of dismissal.

The compensation awarded to an employee whose dismissal
is automatically unfair must be just and equitable in all the
circumstances, but not more than the equivalent of 24 months'
remuneration calculated at the employee's rate of remuneration
on the date of dismissal.

Compensation is in addition to any other amount

An order or award of compensation made in terms of this Chapter is in
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addition to, and not a substitute for, any other amount to which the
employee is entitled in terms of any law, collective agreement or contract

of employment.

194. Severance pay

1 An employer must pay an employee who is dismissed for
reasons based on the employer's operational requirements
severance pay equal to at least one week's remuneration for
each completed year of continuous service with that employer,
unless the employer has been exempted from the provisions of
this section.

2 The Minister, after consulting NEDLAC and the Public
Service Co-ordinating Bargaining Council, may vary the amount
of severance pay in terms of subsection (1) by publishing a
notice of that change in the Government Gazette.

3 An employee who unreasonably refuses to accept the
employer's offer of alternative employment with that employer
or any other employer is not entitled to severance pay in terms
of subsection (1).

4 The payment of severance pay in compliance with this
section does not affect an employee's right to any other amount
payable according to law or in terms of a contract of
employment.

5 An employer or a category of employers may apply to the
Minister for exemption from the provisions of subsection (1) as
if the application is one in terms of the Basic Conditions of
Employment Act and the Minister may grant an exemption as if it
were an exemption granted in terms of that Act.

6 If there is a dispute only about the entitlement to
severance pay in terms of this section, the employee may refer
the dispute in writing to-

a a council, if the parties to the dispute fall
within the registered scope of that council; or

b the Commission, if no council has
jurisdiction.

7 The employee who refers the dispute to the council or
the Commission must satisfy it that a copy of the referral has
been served on all the other parties to the dispute.

The council or the Commission must attempt to resolve the dispute
through conciliation.

If the dispute remains unresolved, the employee may refer it to
arbitration.

8 If the Labour Court is adjudicating a dispute about a
dismissal based on the employer's operational requirements, the
Court may inquire into and determine the amount of any
severance pay to which the dismissed employee may be entitled
and the Court may make an order directing the employer to pay

that amount.
195. Transfer of contract of employment

1 A contract of employment may not be transferred from
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one employer (referred to as °~ the old employer'') to another
employer (referred to as ~ the new employer'') without the
employee's consent, unless-

a the whole or any part of a business, trade or
undertaking is transferred by the old employer as a
going concern; or

b the whole or a part of a business, trade or
undertaking is transferred as a going concern-

i
if the old employer is insolvent and being wound up or is being
sequestrated; or

]
because a scheme of arrangement or compromise is being entered into to
avoid winding-up or sequestration for reasons of insolvency.

2

If a business, trade or undertaking is transferred in the circumstances
referred to in subsection (1) (a), unless otherwise agreed, all the
rights and obligations between the old employer and each employee at
the time of the transfer continue in force as if they had been rights
and obligations between the new employer and each employee and,
anything done before the transfer by or in relation to the old employer
will be considered to have been done by or in relation to the new
employer.

a If a business is transferred in the
circumstances envisaged by subsection (1) (b), unless
otherwise agreed, the contracts of all employees that
were in existence immediately before the old employer's
winding-up or sequestration transfer automatically to
the new employer, but all the rights and obligations
between the old employer and each employee at the time
of the transfer remain rights and obligations between
the old employer and each employee, and anything done
before the transfer by the old employer in respect of
each employee will be considered to have been done by
the old employer.

3 An agreement contemplated in subsection (2) must be
concluded with the appropriate person or body referred to in
section 189(1).

4 A transfer referred to in subsection (1) does not
interrupt the employee's continuity of employment. That
employment continues with the new employer as if with the old
employer.

5 The provisions of this section do not transfer or
otherwise affect the liability of any person to be prosecuted
for, convicted of, and sentenced for, any offence.

CHAPTER IX

General Provisions

196. Labour brokers
1 In this section, "~ "labour broker'' means any person
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who, for reward, procures for or provides to a client other

persons-
a who render services to, or perform work for,
the client; and
b who are remunerated by the labour broker.
2 For the purposes of this Act, a person whose services

have been procured for or provided to a client by a labour
broker is the employee of that labour broker, and the labour
broker is that person's employer.

3 Despite subsections (1) and (2), a person who is an
independent contractor is not an employee of a labour broker,
nor is the labour broker the employer of that person.

4 The labour broker and the client are jointly and
severally liable if the labour broker, in respect of any of its
employees, contravenes-

a a collective agreement concluded in a
bargaining council that regulates terms and conditions
of employment;

b a binding arbitration award that regulates
terms and conditions of employment;

c the Basic Conditions of Employment Act; or
d a determination made in terms of the Wage
Act.
5 Two or more bargaining councils may agree to bind the

following persons, if they fall within the combined registered
scope of those bargaining councils, to a collective agreement
concluded in any one of them-

a a labour broker;
b a person employed by a labour broker; and
c a labour broker's client.

6 An agreement concluded in terms of subsection (5) is

binding only 1if the collective agreement has been extended to
non-parties within the registered scope of the bargaining
council.

7 Two or more bargaining councils may agree to bind the
following persons, who fall within their combined registered
scope, to a collective agreement-

a a labour broker;
b a person employed by a labour broker; and
c a labour broker's client.

8 An agreement concluded in terms of subsection (7) is

binding only if-

a each of the contracting bargaining councils
has requested the Minister to extend the agreement to
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non-parties falling within its registered scope;

b the Minister is satisfied that the terms of
the agreement are not substantially more onerous than
those prevailing in the corresponding collective
agreements concluded in the bargaining councils; and

c the Minister, by notice in the Government
Gazette, has extended the agreement as requested by all
the bargaining councils that are parties to the
agreement.

186-187

Contracts of employment may not disregard or waive collective
agreements or arbitration awards

A contract of employment, whether concluded before or after the coming into
operation of any applicable collective agreement or arbitration award, may

not-

a permit an employee to be paid remuneration
that is less than that prescribed by that collective
agreement or arbitration award;

b permit an employee to be treated in a manner,
or to be granted any benefit, that is less favourable
than that prescribed by that collective agreement or
arbitration award; or

c waive the application of any provision of
that collective agreement or arbitration award.

9 A provision in any contract that purports to permit or
grant any payment, treatment, benefit, waiver or exclusion
prohibited by subsection (1) is invalid.

Representation of employees or employers

1 A registered trade union or registered employers'
organisation may act in any one or more of the following
capacities in any dispute to which any of its members is a

party-
a in its own interest;
b on behalf of any of its members;
c in the interest of any of its members.

A registered trade union or a registered employers' organisation is
entitled to be a party to any proceedings in terms of this Act if
one or more of its members is a party to those proceedings.

188-189
Confidentiality

1 A person commits an offence by disclosing any
information relating to the financial or business affairs of
any other person or any business, trade or undertaking if the
information was acquired by the first-mentioned person in the
performance of any function or exercise of any power in terms
of this Act, in any capacity, by or on behalf of-
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a a council;

b any independent body established by a
collective agreement or determination to grant
exemptions from the provisions of the collective

agreement;
c the registrar;
d the Commission; and
e an accredited agency.
2 Subsection (1) does not apply if the information was

disclosed to enable a person to perform a function or exercise
a power in terms of this Act.

3 A person convicted of an offence in terms of this
section may be sentenced to a fine not exceeding R1 000 or
imprisonment.

200. Service of documents
1 If a registered trade union or a registered employers'

organisation acts on behalf of any of its members in a dispute,
service on that trade union or employers' organisation of any
document directed to those members in connection with that
dispute, will be sufficient service on those members for the
purposes of this Act.

2 Service on the Office of the State Attorney of any
legal process directed to the State in its capacity as an
employer is service on the State for the purposes of this Act.

190-191
201. Codes of good practice
1 NEDLAC may-
a prepare and issue codes of good practice; and
b change or replace any code of good practice.

2 Any code of good practice issued by NEDLAC, or any
change to or replacement of a code of good practice, must be
published in the Government Gazette.

3 Any person interpreting or applying this Act must take
into account any relevant code of good practice issued in terms
of this Act.

202. Collective agreement, arbitration award or wage determination
to be kept by employer

Unless a collective agreement, arbitration award or determination made in
terms of the Wage Act provides otherwise, every employer on whom the
collective agreement, arbitration award, or determination is binding must-
a keep a copy of that collective agreement,
arbitration award or determination available in the
workplace at all times;

b make that copy available for inspection by

http://www.polity.org.za/html/govdocs/bills/1995/labour_relations_bill.txt Page 126 of 191



Untitled 8/12/06 12:42

any employee; and

c give a copy of that collective agreement,
arbitration award or determination-

i
to an employee who has paid the prescribed fee; and

]
free of charge, on request, to an employee who is a trade union
representative or a member of a workplace forum.

203. Records to be kept by employer

1 Every employer must keep the records that an employer
is required to keep in compliance with any applicable-

a collective agreement;

b arbitration award;

c determination made in terms of the Wage Act.
2 An employer who 1s required to keep records in terms of

subsection (1) must-

a retain those records in their original form
or a reproduced form for a period of three years from
the date of the event or end of the period to which
they relate; and

b submit those records in their original form
or a reproduced form in response to a demand made at
any reasonable time, to any agent of a bargaining
council, commissioner or any person whose functions in
terms of this Act include the resolution of disputes.

3

An employer must keep a record of the prescribed details of any strike,
lock-out or protest action involving its employees.

a An employer must submit those records in the
prescribed manner to the registrar.

193-194
204. Effect of certain defects and irregularities

Despite any provision in this Act or any other law, a defect does not
invalidate-

a the constitution or the registration of any
registered trade union, registered employers'

organisation or council;

b any collective agreement or arbitration award
that would otherwise be binding in terms of this Act;

c any act of a council; or
d any act of the director or a commissioner.

A defect referred to in subsection (1) means-
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e a defect in, or omission from, the
constitution of any registered trade union, registered
employers' organisation or council;

f a vacancy in the membership of any council;
or

g any irregularity in the appointment or
election of-

i

a representative to a council;

]

an alternate to any representative to a council;

k

a chairperson or any other person presiding over any meeting of a
council or a committee of a council; or

1

the director or a commissioner.

Ministers empowered to add and change to Schedules

The Minister, after consulting NEDLAC, by notice in the
Government Gazette, may add to, change or replace any Schedule
to this Act, including a Schedule which at any time may have
been added to this Act but excluding Schedules 1 and 7.

The Minister for the Public Service and Administration,
after consulting NEDLAC and the Public Service Co-ordinating
Bargaining Council, by notice in the Government Gazette, may
add to, change or replace Schedule 1.

The Minister, after consulting NEDLAC, by notice in the
Government Gazette, may add to this Act a further Schedule
containing a model constitution for a statutory council.

The Minister for the Public Service and Administration,
after consulting the Public Service Co-ordinating Bargaining
Council, by notice in the Government Gazette, may add to this
Act a further Schedule regulating the establishment and the
constitutions of workplace forums in the public service.

Regulations

The Minister, after consulting NEDLAC and when appropriate, the Commission,
may make regulations not inconsistent with this Act relating to-

a any matter that in terms of this Act may or
must be prescribed; and

b any matter that the Minister
considers necessary or expedient to prescribe or have
governed by regulation in order to achieve the primary
objects of this Act.

This Act binds the State

This Act binds the State.
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208. Application of Act when in conflict with other laws
1 If any conflict arises between this Act and the
provisions of any other law save the constitution relating to
the matters dealt with in this Act, the provisions of this Act
will prevail.

209. Amendment of laws

Each of the laws referred to in items 1 and 2 of Schedule 5 is hereby
amended to the extent specified in those items.

210. Repeal of laws, and transitional arrangements

1 Each of the laws referred to in the first two columns
of Schedule 6 is hereby repealed to the extent specified
opposite that law in the third column of that Schedule.

2 The repeal of those laws does not affect any
transitional arrangements made in Schedule 7.

3 The transitional arrangements in Schedule 7 must be
read and applied as substantive provisions of this Act.

Definitions
211. Definitions
In this Act, unless the context otherwise indicates-
“Tarea'' includes any number of areas, whether or not contiguous;

“auditor'' means any person who is registered to practise in the Republic
as a public accountant and auditor;

" "bargaining council'' means a bargaining council referred to in section 27
and includes, in relation to the public service, the bargaining councils
referred to in section 35;

""Basic Conditions of Employment Act'' means the Basic Conditions of
Employment Act, 1983 (Act No. 3 of 1983);

"“code of good practice'' means a code of practice issued by NEDLAC in
terms of section 190(1) of this Act;

"‘collective agreement'' means a written agreement concerning terms and
conditions of employment or any other matter of mutual interest concluded
by one or more registered trade unions, on the one hand and, on the other
hand-

a one or more employers;

b one or more registered employers'
organisations; or

c one or more employers and one oOr more
registered employers' organisations;

““council'' includes a bargaining council and a statutory council;

"“director'' means the director of the Commission appointed in
terms of section 118 (1) and includes any acting director appointed
in terms of section 119;
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"'dismissal'' means dismissal as defined in section 186;
““dispute'' includes an alleged dispute;
employee'' means-

any person, excluding an independent contractor, who works for
another person or for the State and who receives, or is entitled to
receive, any remuneration; and

any other person who in any manner assists in carrying on or
conducting the business of an employer,

and "~ “employed'' and "~ “employment'' have meanings corresponding to
that of "~ “employee'';

" employers' organisation'' means any number of employers
associated together for the purpose, whether by itself or with
other purposes, of regulating relations between employers and
employees or trade unions;

" “essential service means-

a service the interruption of which endangers the life, personal
safety or health of the whole or any part of the population;

the Parliamentary service;
the South African Police Services

"“issue in dispute'' in relation to a strike or lock-out means the
demand, the grievance, or the dispute that forms the subject matter
of the strike or lock-out;

"“legal practitioner'' means any person admitted to practise as an
advocate or an attorney in the Republic;

"“lock-out'' means the exclusion by an employer of employees from
the employer's workplace, for the purpose of compelling the
employees to accept a demand in respect of any matter of mutual
interest between employer and employee, whether or not the employer
breaches those employees' contracts of employment in the course of
or for the purpose of that exclusion;

""Minister'' means the Minister of Labour;

""NEDLAC'' means the National Economic Development and Labour
Council established by section 2 of the National Economic,
Development and Labour Council Act, 1994 (Act No. 35 of 1994);

"‘office-bearer'' means a person who holds office in a trade union,
employers' organisation, federation of trade unions, federation of
employers' organisations or council and who is not an official;

“tofficial'' in relation to a trade union, employers' organisation,
federation of trade unions or federation of employers'
organisations means a person employed as the secretary, assistant
secretary or organiser of a trade union, employers' organisation or
federation, or in any other prescribed capacity, whether or not
that person is employed in a full-time capacity; and, in relation
to a council means a person employed by a council as secretary or
in any other prescribed capacity, whether or not that person is
employed in a full-time capacity;

" ‘operational requirements'' means requirements based on the
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economic, technological, structural or similar needs of an
employer;

" “prescribed'' means prescribed from time to time by regulation in
terms of section 195;

" “protest action'' means the partial or complete concerted refusal
to work, or the retardation or obstruction of work, for the purpose
of promoting or defending thesocio-economic interests of workers,
but not for a purpose referred to in the definition of strike;

“public service'' means the service referred to in

section 1 (1) (xxii) of the Public Service Act, 1994 (promulgated by
Proclamation No. R.103 of 1994), and includes any organisational
component contemplated in section 7(4) of that Act and specified in
the first column of Schedule 2 to that Act, but excluding-

d the National Defence Force;
the National Intelligence Agency; and
the South African Secret Service.
the South African Police Service;

" “registered scope'' means-

e in the case of the Public Service Co-
ordinating Bargaining Council, the public service as a
whole, subject to section 36;

in the case of bargaining councils established for sectors in the
public service, the sector designated by the Public Service Co-
ordinating Bargaining Council in terms of section 37(1) or by the
President in terms of section 37(2) or (4);

in the case of any other council, the sector and area in respect of
which it is registered in terms of this Act;

"“registrar'' means the registrar of labour relations appointed in
terms of section 108 and includes-

f any deputy registrar appointed in terms of
that section when acting on the direction or under a
general or special delegation of the registrar; and

any acting registrar appointed in terms of that section;

" “remuneration'' means any payment in money or in kind, or both in
money and in kind, made or owing to any person in return for that
person working for any other person, including the State, and

" “remunerate'' has a corresponding meaning;
" "Republic''-
g when used to refer to the State as a

constitutional entity, means the Republic of South
Africa as defined in section 1 of the Constitution; and

when used in the territorial sense, means the national territory of
the Republic as defined in section 1 of the Constitution;

‘sector'' means an industry or a service;
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"serve'' means to send by registered post, telegram, telex,
telefax or to deliver by hand;

" 'statutory council'' means a council established in terms of
Part E of Chapter III;

““strike'' means the partial or complete concerted refusal to work,
or the retardation or obstruction of work, by persons who are or
have been employed by the same employer or by different employers,
for the purpose of remedying a grievance or resolving a dispute in
respect of any matter of mutual interest between employer and
employee, and every reference to ~“work'' in this definition
includes overtime work, whether it is voluntary or compulsory;

"“this Act'' includes the section numbers, the Schedules, except
Schedules 4 and 8, and any regulations made in terms of

section 208, but does not include the page headers, the headings or
footnotes;

" “trade union'' means an association of employees whose principal
purpose is to regulate relations between employees and employers,
including any employers' organisations;

“trade union representative'' means a member of a trade union who
is elected to represent employees in a workplace;
" "Wage Act'' means the Wage Act, 1957 (Act No. 5 of 1957);

" "working hours'' means those hours during which an employee is
obliged to work;

" "workplace''-

h in relation to a sector in the public service
in respect of which a bargaining council has been
established in terms of section 37 has the meaning that
the responsible Minister determines after having
consulted the bargaining council;

in relation to the remainder of the public service, has the meaning
that the Minister for the Public Service and Administration
determines after having consulted the Public Service Co-ordinating
Bargaining Council;

in all other instances means the place or places where the
employees of an employer work. If an employer carries on or
conducts two or more operations that are independent of one another
by reason of their size, function or organisation, the place or
places where employees work in connection with each independent
operation, constitutes the workplace for that operation; and

‘“workplace forum'' means a workplace forum established in terms of

chapter V.
212. Short title and commencement
1 This Act is called the Labour Relations Act, 1995.
2 This Act comes into operation on a date fixed by the

President by proclamation in the Government Gazette.
Schedule 1

Establishment of Bargaining Councils for Public Service
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Definitions for this Schedule
In this Schedule, unless the context otherwise indicates-

" “Education Labour Relations Act'' means the Education Labour Relations
Act, 1993 (Act No. 146 of 1993);

" "Education Labour Relations Council'' means the bargaining council
established by section 6(1) of the Education Labour Relations Act;

" "National Negotiating Forum'' means the bargaining council established
in terms of the South African Police Services Employment Regulations;

"“Public Service Bargaining Council'' means the bargaining council
referred to in section 5(1) of the Public Service Labour Relations Act;

"“Public Service Labour Relations Act'' means the Public Service Labour
Relations Act, 1994 (promulgated by Proclamation No. 105 of 1994);

" "South African Police Services Employment Regulations'' means the
regulations published in terms of the South African Police Services
Rationalization Proclamation, 1995 (promulgated by Proclamation No. 5
of 1995).

213. Establishment of Public Service Co-ordinating Bargaining
Council

As soon as practicable after the commencement of this Act, the Commission,
by notice in the Government Gazette, must invite the employee and employer
representatives in the Education Labour Relations Council, the National

Negotiating Forum and the central chamber of the Public Service Bargaining
Council to attend a meeting, with a view to those representatives agreeing
on a constitution for the Public Service Co-ordinating Bargaining Council.

The Commission must chair the meeting and facilitate the conclusion of an
agreement on a constitution that meets the requirements of section 30, read
with the changes required by the context.

1 The parties to the Education Labour Relations Council,
the National Negotiating Forum and the central chamber of the
Public Service Bargaining Council will be the founding parties
to the Public Service Co-ordinating Bargaining Council.

2 If an agreement is concluded and the registrar is
satisfied that the constitution meets the requirements of
section 30, the registrar must register the Public Service Co-
ordinating Bargaining Council by entering its name in the
register of councils.

3 If no agreement is concluded on a constitution, the
registrar must-

a determine the constitution for the Public
Service Co-ordinating Bargaining Council;

b register the Public Service Co-ordinating
Bargaining Council by entering its name in the register

of councils; and

c certify the constitution as the constitution
of the Public Service Co-ordinating Bargaining Council.

4 After registering the Public Service Co-ordinating
Bargaining Council, the registrar must-
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a issue a certificate of registration that must
specify the registered scope of the Public Services Co-
ordinating Bargaining Council; and

b send the certificate and a certified copy of
the constitution to the Public Service Co-ordinating
Bargaining Council.

214. Establishment of bargaining council in sectors

1 The departmental and provincial chambers of the Public
Service Bargaining Council are deemed to be bargaining councils
established in terms of section 37(3) (a) of this Act.

2 The Education Labour Relations Council is deemed to be
a bargaining council established in terms of section 37(3) (b)
of this Act.

3 The National Negotiating Forum is deemed to be a
bargaining council established for a sector designated in terms
of section 37(2).

4 If the President designates a sector in terms of
section 37(2), the President must inform the Commission and
instruct it to convene a meeting of the representatives of the
registered trade unions with members employed in the sector.

5 The Commission must publish a notice in the Government
Gazette inviting registered trade unions with members employed
in the sector to attend a meeting.

6 The Commission must chair the meeting and facilitate
the conclusion of an agreement on-

a the registered trade unions to be parties to
the bargaining council; and

b a constitution that meets the requirements of
section 30, read with the changes required by the
context.

7 If agreement is concluded, the registrar must-
a admit the registered trade unions as parties

to the bargaining council; and

b if satisfied that the constitution meets the
requirements of section 30, register the bargaining
council by entering its name in the register of

councils.
8 If no agreement 1is concluded on-

a the registered trade unions to be admitted,
the Commission must decide which trade unions should be
admitted;

b a constitution, the registrar, in accordance

with the decisions made by the Commission in

paragraph (a), must determine a constitution that meets
the requirements of section 30, read with the changes
required by the context.
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9 The registrar must register the bargaining council for
the sector by entering its name in the register of councils.

10 After registering the bargaining council, the registrar
must-

a issue a certificate of registration that must
specify the registered scope of the bargaining council;
and

b send the certificate and a certified copy of

the constitution to the bargaining council.
SCHEDULE 2
Guidelines for Constitution of Workplace Forum
Introduction

This Schedule contains guidelines for the constitution of a
workplace forum. It is intended to guide representative trade
unions that wish to establish a workplace forum, employers and
commissioners.

11 This Act places the highest value on the establishment
of workplace forums by agreement between a representative trade
union and an employer. The role of the commissioner is to
facilitate an agreement establishing the structure and
functions of a workplace forum. If agreement is not possible,
either in whole or in part, the commissioner must refer to this
Schedule, using its guidelines in a manner that best suits the
particular workplace involved.

12 For convenience, the guidelines follow the sequence of
the paragraphs in section 82 of this Act.

215. Number of seats in workplace forums (section 82 (1) (a))

The formula to determine the number of seats in the workplace forum should
reflect the size, nature, occupational structure and physical location of
the workplace. A guideline may be-

a in a workplace in which 100 to 200 employees
are employed, five members;

b in a workplace in which 201 to 600 employees
are employed, eight members;

c in a workplace in which 601 to 1 000
employees are employed, 10 members;
d in a workplace in which more than 1 000

employees are employed, 10 members for the first 1 000
employees, plus an additional member for every
additional 500 employees, up to a maximum of 20
members.

216. Distribution of seats to reflect occupational structure
(section 82 (1) (b))

The formula to determine the distribution of seats in the workplace forum
must reflect the occupational structure of the workplace.

Example:

http://www.polity.org.za/html/govdocs/bills/1995/labour_relations_bill.txt Page 135 of 191



Untitled 8/12/06 12:42

There are 300 employees in a workplace. The occupational structure is as
follows: 200 employees are manual employees; 50 are administrative and
clerical employees; and 50 are supervisory, managerial and technical
employees. The six seats may be distributed as follows-

4 seatsto be elected from candidates nominated from among the manual
employees

1 seatto be elected from candidates nominated from among the administrative
and clerical employees

1 seatto be elected from candidates nominated from among the supervisory,
managerial and technical employees.

217. Elections (section 82(1) (c), (d), (g), (h), (i) and (3))

The constitution must include provisions concerning the appointment of an
election officer.Example:

a Every election or by-election in relation to
a workplace forum must be conducted by an election
officer appointed by agreement between the
representative trade union and the employer.

b If the trade union and the employer cannot
agree, the trade union may apply to the Commission to
appoint an election officer.

c The Commission must appoint an election
officer to conduct a by-election only if it is
satisfied that the workplace forum cannot function
adequately without a by-election.

13 The constitution must set out what the election officer
should do and the procedure for an election.Example:

a Thirty days before each election of members
of the workplace forum, the election officer must-

i
prepare a list of all employees in the workplace; and

]
call for nominations for members of the workplace forum.

b Any employee may be nominated as a candidate
for election as a member of the workplace forum by-

i
any registered trade union with members employed in the workplace;

]
a petition signed by not less than 20 per cent of the employees in the
workplace or 100 employees, whichever number of employees is the
smaller.

c Any employee who is a member or has
previously served as a member of a workplace forum is

eligible for re-election.

d Fourteen days before each election of members
of the workplace forum, the election officer must-
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i
confirm that the nominated candidates qualify for election;
]
publish a list of all qualified candidates who have been properly
nominated; and
k
prepare a ballot for the election, listing the nominated candidates in
alphabetical order by surname.

e Voting must be by secret ballot.

f Every employee is entitled to vote in the
election of the workplace forum during working hours at
the employer's premises.

g Every employee in the workplace is entitled
to cast a number of votes equal to the number of
members to be elected to the workplace forum.

h Every employee may cast one or more of those
votes in favour of any candidate.

218. Terms of office (section 82(1) (k), (1) and (m))

1 The constitution must provide that the members of a
workplace forum remain in office until the first meeting of the
newly elected workplace forum.

2 The constitution must include provisions allowing the
members to resign or to be removed from office. Example:

a A member of a workplace forum may resign by
giving written notice to the chairperson.

b A member of a workplace forum must vacate
that office-

i
when the member's resignation takes effect;
]
if the member is promoted to senior managerial status;

k
if the member is transferred from the workplace;

1
if the member's employment is terminated;

m

as a result of an award of a commissioner; or
n
if the representative trade union that nominated a member removes the

member.

c The representative trade union, the employer,
or the workplace forum may apply to the Commission to
have a member of the workplace forum removed from
office on the grounds of gross dereliction of the
duties of office.

d Twenty percent of the employees in the
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workplace may submit a signed petition to the
Commission applying for the removal from office of a
member of the workplace forum on the grounds of gross
dereliction of the duties of office.

e An application to remove a member of a
workplace forum from office must be decided by
arbitration under the auspices of the Commission.

f A by-election to fill any vacancy in the
workplace forum must be conducted by an election
officer.

219. Meetings of workplace forum (section 82 (1) (n))

The constitution must include provisions governing meetings of the
workplace forum. Example:

a The first meeting of a newly elected
workplace forum must be convened by the election
officer as soon as practicable after the election.

b At that meeting the members of the workplace
forum must elect from among their number a chairperson
and a deputy chairperson.

c The workplace forum must meet whenever
necessary, but at least once a month.

d A quorum of the workplace forum must be a
majority of the members of the workplace forum holding
office at any time.

e A decision of the majority of the workplace
forum present at the meeting must be the decision of
the workplace forum.

f The meetings between members of the workplace
forum and the employees should be at least four times a
year.Example 1:In a workplace that is a single place,
the meetings with the employees should be with all the
members of the workplace forum.Example 2:In a workplace
that is geographically dispersed, the meetings with the
employees need not be with all the members of the
workplace forum, but with one or more members of the
workplace forum.

220. Time off for members of workplace forum (section 82(1) (p))

The constitution must include provisions governing time off for members to
perform their functions.Example:

A member of a workplace forum is entitled to take reasonable time off
during working hours with pay for the purpose of-
i
performing the functions and duties of a member; and
]
undergoing training relevant to the performance of those functions and

duties.

g The right to time off is subject to
conditions that are reasonable, so as to prevent the
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undue disruption of work.

h The costs associated with the training must
be paid by the employer, if those costs are reasonable,
having regard to the size and capabilities of the
employer.

221. Facilities to be provided to workplace forum (section 82 (1) (r))

The constitution must require the employer to provide adequate facilities
to the workplace forum to perform its functions.Example:

a The employer must provide, at its cost-

i
fees, facilities and materials that are necessary for the conduct of
elections and by-elections of the workplace forum; and

]
administrative and secretarial facilities that are appropriate to
enable the members of the workplace forum to perform their functions

and duties.

b These facilities must include, but are not
limited to, a room in which the workplace forum may
meet and access to a telephone.

c The costs incurred by the employer in
complying with the provisions of paragraphs (a) and (b)
must be reasonable, having regard to the size and
capabilities of the employer.

222. Experts (section 82 (1) (t))
The constitution may provide for the use of experts. Example:

a A workplace forum may ask experts to assist
it in the performance of any of its functions.

b An expert must ensure that there is no
conflict of interest between the assistance given to
one workplace forum and another.

c An expert may attend any meeting of the
workplace forum and, at its request, address any
meetings of the workplace forum including a meeting
with the employer or the employees.

d An expert is entitled to any information to
which the workplace forum is entitled and may inspect
and copy any document.

223. Establishment of co-ordinating and subsidiary workplace forums
(section 82(2) (b))

1 Where an employer carries on or conducts two or more
operations that are independent of each other by reason of
their size, function and organisation, the constitution may
provide for the establishment of a co-ordinating workplace
forum with jurisdiction over those matters contained in
sections 84 and 86 that affect the employees generally and for
the establishment of a subsidiary workplace forum in each of
the workplaces with jurisdiction over those matters that affect
only the employees in that workplace.
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2 Where the employer has a workplace that is
geographically dispersed and there are matters that are of
local interest rather than general interest, the constitution
may establish a co-ordinating workplace forum with general
jurisdiction and subsidiary workplace forums with local
interest jurisdiction.Example:A bank with a head office may
have many branches dispersed around the country. If the
branches are not regarded as separate workplaces, the bank may
have one workplace forum for all its employees or the
constitution may allow for the establishment of a co-ordinating
workplace forum at head office level and in certain or all of
the branches allow the establishment of subsidiary workplace
forums that will deal with matters that affect only the
employees in those branches.

SCHEDULE 3

Commission for Conciliation, Mediation & Arbitration

Remuneration and allowances of members of governing body

The Minister, after consulting the Minister of Finance, must determine
the remuneration and allowances and any other terms and conditions of
appointment of members of the governing body.

224, Resignation and removal from office of member of governing body

1 A member of the governing body may resign by giving
notice to the governing body.

2 The Minister, acting on the advice of NEDLAC, may
remove a member of the governing body from office for-

a serious misconduct;
b incapacity; or
c being absent from three consecutive meetings

of the governing body without good cause or prior
permission from the chairperson.

225. Vacancies in governing body
1 A vacancy in the governing body exists whenever-
a a member's term of office ends;
b a member's resignation takes effect;
c a member is removed from office; or
d a member dies.
2 The Minister must fill a vacancy in the governing body

as soon as 1is practicable. In the meantime, the Commission's
proceedings and decisions continue to be valid.

3 If a vacancy-

a is owing to the end of a member's term of
office, the Minister may reappoint the member, or
appoint another person nominated by NEDLAC in
accordance with section 116(2) and (3);
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b is owing to any other cause, the Minister
must appoint another person nominated by NEDLAC in
accordance with section 116(2) and (3) to replace the
member and serve the unexpired portion of the replaced
member's term of office.

226. Proceedings of governing body
1 The governing body must determine procedures for its
meetings.
2 A quorum for a meeting of the governing body is three

members of the governing body, provided that between them the
three members include-

a one member who was nominated by those voting
members of NEDLAC who represent organised business;

b one member who was nominated by those voting
members of NEDLAC who represent organised labour; and

c one member who was nominated by those voting
members of NEDLAC who represent the State.

3 If none of the members nominated by those voting
members of NEDLAC who represent one of the interests
represented in NEDLAC is able to attend a meeting of the
governing body, and if those members all agree to the meeting
proceeding in their absence, or agree to specified issues being
dealt with at a meeting in their absence, the quorum for that
meeting is any three members of the governing body.

4 If the chairperson is absent from a meeting of the
governing body, the members present must elect one of
themselves to preside at that meeting, and at that meeting that
member may exercise or perform any function of the chairperson.

5 A defect or error in the appointment of a member of the
Commission does not affect the validity of the Commission's
proceedings or decisions.

227. Director of Commission

1 The director may resign by giving written notice to the
governing body.

2 The governing body may remove the director from office
for-
a serious misconduct;
b incapacity;
c a material violation of the Commission's code

of conduct; or

d being absent from three consecutive meetings
of the governing body without good cause or prior
permission from the chairperson.

3 A vacancy in the office of director exists whenever-

a the director reaches the age of 65;
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b the director's resignation takes effect;

c the governing body removes the director from
office; or

d the director dies.

The governing body must appoint a director in accordance with the
provisions of section 118 as soon as practicable after the office
of the director becomes vacant.

228. Bank account

The governing body must open and maintain an account in the name of the
Commission with a bank registered in the Republic, or with another
registered financial institution approved by the Minister of Finance and,
subject to item 7, must-

a deposit to that account any money that the
Commission receives; and

b withdraw from that account any money that the
Commission pays.

229. Investment of surplus money

The governing body may resolve to invest any money that the Commission does
not immediately require to meet current expenditure or contingencies-

a on call or short-term deposit with any bank
that meets the requirements stated in item 6;

b if the Minister, with the concurrence of the
Minister of Finance, gives written approval of the
duration and other terms of the investment, in an
investment account with the Corporation for Public
Deposits.

230. Accounting and auditing

The Commission must, to the standards of generally accepted accounting
practice, principles and procedures-

a keep books and records of its income,
expenditure, assets and liabilities;

b as soon as practicable after the end of each
financial year, prepare financial statements, including
at least a statement of income and expenditure for the
previous financial year and a balance sheet showing its
assets, liabilities and financial position as at the
end of the previous financial year; and

c each year, arrange for the Auditor-General to
audit its books and records of account and its
financial statements.

231. Annual report

1 As soon as practicable after the end of each financial
year, the Commission must provide the Minister with a report
concerning the activities and the financial position of the
Commission during the previous financial year.
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2 The Minister must table the Commission's annual report
in Parliament within 14 days of receiving it from the
Commission, but if Parliament is not in session at that time,
the Minister must table the report within 14 days of the
beginning of the next session of Parliament.

SCHEDULE 4
Dispute Resolution: Flow Diagrams

This Schedule contains flow diagrams that provide guidelines to the procedures
for the resolution of some of the more important disputes that may arise under
this Act. This Schedule is not part of this Act. It does not have the force of
law. The flow diagrams are intended only to provide assistance to those parties
who may become involved in a dispute.

The flow diagrams do not indicate the rights that parties may have to seek
urgent interim relief, nor do they indicate the right of review or appeal that
parties have to the Labour Court or the Labour Appeal Court in certain cases.
This Act sets out the circumstances in which these rights are available.

Awards and determinations by arbitrators are enforceable ultimately by the
Labour Court.
TAKE IN ARTWORK DIAGRAM 1

TAKE IN ARTWORK DIAGRAM 2
TAKE IN ARTWORK DIAGRAM 3
TAKE IN ARTWORK DIAGRAM 4
TAKE IN ARTWORK DIAGRAM 5
TAKE IN ARTWORK DIAGRAM 6
TAKE IN ARTWORK DIAGRAM 7
TAKE IN ARTWORK DIAGRAM 8
TAKE IN ARTWORK DIAGRAM 9
TAKE IN ARTWORK DIAGRAM 10
TAKE IN ARTWORK DIAGRAM 11
TAKE IN ARTWORK DIAGRAM 12
TAKE IN ARTWORK DIAGRAM 13
TAKE IN ARTWORK DIAGRAM 14
SCHEDULE 5
Amendment of Laws
Amendment of section 1 of Basic Conditions of Employment Act

Section 1 of the Basic Conditions of Employment Act is hereby amended by the
substitution for subsection (3) of the following section-

" (3) The Mines and Works Act, 1956 (Act No. 27 of 1956), the Wage Act, 1957
(Act No. 5 of 1957), the Manpower Training Act, 1981 (Act No. 56 of 1981) and
the Labour Relations Act, 1995, as well as any matter regulated under any of
them in respect of an employee, shall not be affected by this Act, but this Act
shall apply in respect of any such employee in so far as a provision thereof
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provides for any matter which is not regulated by or under any of the said Acts
in respect of such employee.''.

232.

Amendment of section 35 of Occupational Health and Safety Act

Section 35 of the Occupational Health and Safety Act,
is hereby amended-
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fthelabourRelationsActorintermsofsecti

Inanypendingappealintermsofsection

l11loftheEducationlLabourRelations ACcto

rintermsofsection

o n

11 ofthePublicServdice

or t here

Mindidls¢ter

t h e

4

LabourRelations A ATct

gistraroftheindustrialcourtortheregist

raroftheSupremeCourt

m u
h o

4
w
mustdealwiliththeapplicationasifitwerean

asthecasemaybe
regilstrar

4

streferthematterbacktothe

t hisAct

applicationmadeintermsof
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Untitled

Whendealingwithanyapplicati

onreferredtoinsub

-item

registrar -

h e

maycondoneanytechnicalnon-compliance

an d

’

t hisAct

withtheprovisionsoft

mayrequiretheapplicanttoamenddiitsapepl
icationwithiné6éOdaysinordertocomplywi

t hisAct

ththeprovisionsolf

Industrialcouncils

238.

Anindustrialcouncilregdister

edintermsofthelabourRelationsACct

immediatelybeforethecommencement

bargaini
andcontin

i sdeemedtobea

thisAct
ngcouncil

o f

t hisAct

under
uestobeabodycorporate

A s soonaspracticableatfterthe

regdls
bargaidt

t h e

4

thisAct

mus tenterthenameofthe

ningcouncil

commencementof
i1l s

t rar

cC 0ounec

intheregisterof

w hosenam

A bargainingcouncil
ehasbeenenteredinthereqgisterof

ounwcils

C

mustbeilssuedwithacertifi

cateofregistration

Ifanyprovisionoftheconstitu

tionofa

d oesnot

bargainingcouncil

complywiliththereguirementsofsecti

maydirectthe

inwriting

regilistrar

h e
bargainingcouncil

t o

14

4

ectifyitsconstitutionandsubmitit

withinaperiodspec

regilstrar
ifiedinthedirection

t ot he

whichperiodm

4

aynotbeshorterthanthreemonths

failst

bargainingcouncil
ocomplywithadirectionissuedtodit¢ti

f a

I

regilstra

h e
bargainingcouncil

t

-1 tem

mustnotifythe
thatcancellationofitsregistratio

nisbeingconsideredbecausceofthe fa

ntermsofsub

r

bargainingcounc

andgilvethe
anopportunitytoshowcausewhyli1it

sregilistrationshouldnotbecancelle

dwithin320

4

i 1lure

1

daysofthenotice

whenthe30-dayperiodexpdilre

4

£

h asnotsho

bargainingcouncil
wncecausewhyitsregistrationshouldn

t h e

4

S

regilistrar mus¢toc
barga

anceltheregistrationofthat

iningcouncil

t he

4

otbecancelled

byremovingitsname fr>r

or takeot

councils

herlesserstepsthatareappropriate

omt heregisterof

t hisAct

andnotinconsistentwdith

b

mustnotifythe

registrar

T h e
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whethertheregis

argainingcouncil

t rationofthe

h a

bargainingcouncil

s beencancelled

-1

Cancellationintermsofsub

takesef fect -

)

6

(

bargainingcoun

i £t he

hasfailed

withdidinthetimec

4

1

i
ontemplatedinsection

C

)

3

toappealtothelabourCourtagai

nstthecancellation

eriodexpdilires

(

111

whenthatop

4

o r

’

bargainingcoun

i fthe
haslodgedanappeal

w henth

4

1

i
edecisionofthe

C

h asb

regilistrar

eenconfirmedbythelabourCourt

Pendingapplicationsbyindustrial
councilsforregistrationandvariatdio

nofscope

239.

Anypendingapplicationforthe

registrationorthevariationofthes

copeofregistrationofanindustrial

councilintermsofthelabourRelatdio
nsActmustbedeal twilithasdifiltwerean

thisAct

applicationmadedintermsof

Inanypendingappealintermsof

s ection

l 6ofthelabourRelationsA-cCc

tagainsttherefusaltoregisteraniain

dustrialcouncil

or th

Mindis¢ter

t he

4

eregistraroftheSupremeCourtmustrcr

eferthemattertotheregistraroflahb

ourrelationswhomustconsidertheap
plicationanewasifitwereanappldica

tionforregistrationmadedintermsof

t hisAct

Whendealingwiththeapplicati

onreferredtoinsub

2

(

o r

)

-1 tem

regilistrar may -

h e

requiretheapplicantt

ocoamenditsapplicationwithine6O

daysinordertocomplywiliththepr

ovisionsof

an d

I3

thisAct

condonetechnicalnon

compliancewiliththeprovisionso

t hisAct

£

Pendingapplicationsbyindustrial
councilsforalterationofconstitutdio

n orname

240.

readwdilththe

6apply,

Th eprovisionsinitenm
changesreguiredbythecontext

toanypendi

4

ngapplicationforthealterationofthecons
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titutionorthenameofanindustrialcouncdil

intermsofthelabourRelationsACct

M

Pendingapplicationsforadmissionofpartdi

estoindustrialcouncils

Anypendingapplicationforadmissionofapa
rtytoanindustrialcouncilintermsofsecti

21 AofthelabourRelationsActmustbedea

ltwithbytheindustrialcouncilasifitwere

o n

t hisAct

anapplicationmadedintermsolf

Anypendingappealbeforetheindustrialcou
rtagainstadecisionofanindustrialcounci

lintermsofsectdion

21 Ao0ofthelabourRelati

onsActmustbedealtwithbytheindustrialco
urtasiftheapplicationhadbeenmadeforadm
issionasapartytoabargainingcouncilinte

t hisAct

rms o f

Anappealagainstadecisionofanindustzrial

councilascontemplatedinsection

elLabourRelationsActmay,

21 A0 fth

despitetherepea

beinstitutedafterthecommenc

4

l ofthatACct

andmustbeheardbythelalb

14

thisAct
ourCourtanddealtwithasiftheapplication

foradmissionhadbeenmadedintermsof

ementof
c t

t hisA

Pendingapplicationstowindupandcancelre

gistrationoftradeunions

orga

employers'

4

nisationsandindustrialcouncdils

Anypendingapplicationtowinduportocance

emp 1l oy

4

tradeundion
orindustrialcounciltc«re

gisteredintermsofanylabourrelationslaw

ltheregistrationofa

organdiisation

\l

r s

asifthel

regilstrar
abourrelationslawshadnotbeenrepealed

mustbedealtwilithDbythe

Existingagreementsandawardsofdin
dustrialcouncilsandconcildiationboa

r d s

241.

Anyagreementpromulgatedintermsofsectio

5

andanyawardmadeilintermsofsection

r

8
of thelabourRelationsActandinforcedimm

4

4

0

t hisAc
month s a
oruntil¢th

ediatelybeforethecommencementof

remadinsinforceforaperiodofll38

t

t hisAAct

fterthecommencementof

whicheveristhes

asifthatActhadnotbeenrepe

r

eexpiliryofthatagreement
horterperiod,

aled

An agreementpromulgatedintermsofsection

l2o0oftheEducationlLabourRelationsActand
inforceimmediatelybeforethecommencemen

remadinsinforceforaperiodofl

t hisAct
8monthsafterthecommencementof

t o f

@)

t hisAct

, whicheyvw
asiftheprovisions

runtiltheexpiryofthatagreement

eristheshorterperiod,

ofthatActhadnotbeenrepealed
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Untitled

, ana

1

(

De s pitetheprovisionsofsub-1item

2

fthelabourRelationsActthatisinforcedimmnm

greementreferredtoinsection

t hisAc

willbedeemedtobeaclosedshopagreement

ediatelybeforethecommencementof

t

2 6 o f

concludedincompliancewdlithsection

t hisAct

exceptthat-

thereguirementsinsec

a

andsection 9

becomeapplicablea

)

2

t i on

)

i1
tthecommencementofthenextfin

P a

tradeundion

ancialyearofthe

and

’

rtytotheagreement

thecommencementdateo

ftheclosedshopagreementshall

bedeemedtobethecommencementd

thisAct

ateof

Anypendingreguestforthepronmnmn

ulgationofanagreementintermsofse

ction 4 8 ofthelabourRelationsActmnm
ustbedealtwithasifthelLabourRelat

ionsActhadnotbeenrepealed

Anyreguestmadebeforetheexpiryofsixmo

f o

t hisAct

rthepromulgationofanagreemententered

nthsafterthecommencementof
intobeforethecommencementolf

m

t hisAct

ustbedealtwilithasifthelLabourRelatdions

Acthadnotbeenrepealed

Anypendingapplicationforane
xemptionfromanagreementpromulgat

4 8 ofthelabour

edintermsofsection
RelationsActmustbedealtwdidlthasdiitEft

helabourRelationsActhadnotbeentre

pealed

Existingagreementsincludingreco

gnitionagreements

242.

Forthepurposesofthissectdion

anagreement

14

includesarecognition

agreement

14

excludesanagreementoyp

romulgatedintermsofsection

4

8 ofthelabourRelationsACctorse

ction

l12o0ftheEducationlLabour

14

RelationsAct

meansanagreementabou

ttermsandconditionsofemploymn
entoranyothermatterofmutuali

nterestenteredintobetweenone

tradeundions
andontheotherzrh

ormoreregilstered

ontheonehand,

and -

14
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Untitled

14

oneormoreemployers

organi

employers

oneormoreregilstered

s ations

o

’

oneormoreemployersandoneormoreredgils

organiisations

A}

employers

t ered

Anyvyagreementthatwasinforcedi

mmediatelybeforethecommencemento

i sdeemedtobea collectdivwv

thisAct
agreement

A

f
e
S

t hi

concludedintermsof

c t

t h a

tradeunion

tispartytoanagreementreferredtold

Anyregilstered

intermsofwhi

wasrecogndised fo

)

2

(

and

tradeunion
rthepurposesofcollectivebargadini

)

-1t ems (

nsub
c hthat

ngisentitledtotheorganisationalrzr

ightsconferredbysections

fChapter

11 tol 6o

I T ITasmayberegulatedbyth

emp l oy

atagreementandinrespectof

thatitrepresentsintermsofthe

e e s

t radeun

forsolongasthe
remainsrecognisedintermsofth

4

agreement

i

o n

eagreementasthecollectivebaragain

ingagentofthose

emp loyees

Ifthepartiestoanagreementrtcre

ferredtoinsubsection

) o r ( ) h a v

1

(

enotprovidedforaproceduretoresol

veany dispute

abouttheinterpretat

ionorapplicationoftheagreementas

2
artiestotheagreementmustattemptt

coagreeaprocedureassoonaspractica

contemplatedinsection

t hisAc

bleafterthecommencementof

Anexistingnon-statutoryagencyshoporc
losedshopagreementisnotbindingunless

theagreementcomplieswdiliththeprovision

sofsections25o0r2¢6o0T*f

respectiyv

t hisAct

Thisprovisionbecomesef fectivel8O0

e ly

t hisAct

daysafterthecommencementof

-MATTERSCONCERNINGPUBLICSEIRVICE

PA R T D

PublicServiceBargainingCouncil

243.

ThePublicServiceBargainingoC

ouncilwillcontinuetoexis ¢t

ttoiltem
Thedepartmentalandprovincialchambers

willcontinuetoe=xis t

s ub jec

4

8

1

0

2

subjecttoitenmn

14

t

thechambersofthePublicServidiec

Within30daysafterthecommencementof

hisAct

4
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reg

eBargainingCouncilmustfurndishthe

i strar

withcopiesoftheirconstitution

s signedbytheirauthorisedrepresentati

v e S

Th econstitutionsofthechambersofthePu

blicServiceBargainingCouncil
edtobeincompliancewdilthsectdion

aredeemnm

14

o

3

whereanyprovisionoftheconstitut

ionofachamberdoesnotcomplywdiliththeregqg

uirementsofsection3O0

14

e v e r

m a

regilstrar

t h e

14

yvdirectthechambertorectifyitsconstit

utionandre

-submittherectifiedconstit

utionwithintheperiodspecifiedinthedidi

rection

whichperiodmaynotbeshorterth

4

anthreemonths

Ifachamberfailstocomplywilithadirectdio
nissuedtoitintermsofsub

regilstrar

-1t em

mu s t

determinetheamendmen

tstotheconstitutioninorderto

meetthereguirementsofsection

; an d

0

sendacertifiedcopyoft

theconstitutiontothechamber

AchamberofthePublicServiceRB
argainingCouncilmustdealwiithanyp
endingapplicationforadmissionofa

1 0o f th

ePublicServicelabourRelations Act
asiftheapplicationhadbeenmadedint

partytoitintermsofsection

thisAct

e rms o f

Anypendingappealbeforethedin
dustrialcourtoranarbitratoragailn
stadecisionofthePublicServiceBar

gainingCouncilintermsofsection

O ofthePublicServicelLabourRelatdio

despitetherepealofanyo

4

nsActmust

bedealtw

4

fthelabourrelationslaws

ithbytheindustrialcourtorarbitra

torasiftheapplicationhadbeenmade

intermsof

t hisAct

DespitetherepealofthePublic

ServicelabourRelations A ACct

alintermsofsection

anappe

4

1 0ofthatActag

ainstadecisionofachamberofthePub
licServiceBargainingCouncilmaybe
institutedafterthecommencementof

t hisAct

andmustbeheardbythelabou

rCourtanddealtwithasiftheapplica

tionhadbeenmadeilintermsof

t hisAct

Collectiveagreementsinthepublic

s ervilice

244.

readwdiliththechan

14

Thefollowingprovdisdions
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Untitled

ofthePublicSer
despitetherepea

4

gesrequiredbythecontext
vicelabourRelations A ATCct

14

willhavetheeffectandstatuso

4

lofthatAct
collectiveagreement
thepartiestothechambersofthePublics Se

il
e

bindingontheStat

a

14

employees

rviceBargainingCouncilandall

inthe

publicservice

)

4

5

section

and (

)

7

s ection

exceptthat

14

8

s ection
thereferencetosection

)

1

4

1

ouldbeareferencetoitemnm

S

s ection

)

and (5

)

1

s ection

1

s ection

excepttha

13,

s ection
tthereferencetoagreementssho

collectivwve

includingthe

ctiveagreement

ul dbeareferenceto
nthisitem

colle

agreement s

contemplatedi

’

1 5and1l©6 (

4,

1

s ections

excepttha

s ection 17,
tthefollowingsubsectionmusthb
esubstitutedforsubsection

Iftheapplicationofatradeuniontfor

)

recognitionisrefused,

w it h i

14

thetradeunion

n 90daysofthenoticeoftherefusal

hedisputetoarbitration

mavrefert

4

; and

excepttha

18,

s ection

thefollowingsubsectionmus¢tbesubstit

utedforsubsection

(

)

(10

Anemployeewhoortheemployeeorga
nisationwhichintezrmsofsubsecti

redqgu

4

hasdeclaredadispute
estedthataconciliationboardbee
stablishedandsubmittedthecompl

etedprescribedform,

mayreferthe

disputetoarbitrationortothelahb

ourCourtintermsoftheprovisions

ofthisActand

inrespectofadispu

4

t o

4

tenotcontemplatedbythisAct
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Untitled

nyothercourtif-

)

(i

ameetingofaconciliationboardi1is

notconvenedascontemplatedinsub

s ection

3

(

(i 1

theheadofdepartmentconcerned *fa
ilstoreqgquesttheappoilintmentofac

hairpersonintermsofsubsection

r

)

5

(

(i 1 1

theCommission f

ailstoappointachairpersonofthe
conciliationboardintermsofsubs

ection

14

whereapplicable

(1 v

thepartiesinvolvedintheconcil i
ationboardhavefailedtoagreetoe

xtendtheperiodofofficeofthecon

ciliationboardintermsofsubsect

untilasettlementdiszreach

)

7

(

theconciliationboarddoesnotsuc
ceedinsettlingthedisputewdilithdin
theperiodcontemplatedinsubsect

)

(v 1

thepartiestothedisputeagreetha
ttheywilillnotbeabletosettlethed

isputeandsubmitwrittenprooifthe

reoftotheCommissionorrelevantoc

; and

\l

ourt

anyreferencetotheDepartmentoflLabour

shouldbeareferencetotheCommission

FEducationlLabourRelationsCounc il

245.

TheEducationLabourRelations

Councilwillcontinuetoexi1ist

cttoiltem

s ubje

14

0

2

of the&Edu

regilisteredscope
cationlLabourRelationsCouncildisth

T h e

inrespec

EmploymentA
ProclamationUNo

applies

employees

e Stateandthose

tofwhichtheEducators

138o0f199

1 99 4 (

t

c
4

Within30daysafterthecommenc
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t hekEducationLabo

4

t hisAct
urRelationsCouncilmustfurnishthe

ement o f

withacopyofitsconstitu

regilistrar

tionsignedbyitsauthorisedreprese

ntatives

andwilththeotherinformat

14

ionordocumentation

Theconstitutionagreedonbetw

eenthepartiestotheEducationlabou
rRelationsCouncilisdeemedtobedilinc

w h

4

However

thisAct
ereanyprovisionoftheconstitution
doesnotcomplywiththerequirements

ompliancewdilth
of section

maydirzr

regilistrar

h e

3

ecttheCounciltorectifyitsconstit

utionandre

-submittherectifiedcon

stitutionwithintheperiodspecitftdie

dinthedirection

whichperiodmayno

4

t beshorterthanthreemonths

IftheEducationlLabourRelationsCouncdil
failstocomplywithadirectionissuedtold

tintermsofsub

mu s t

regilstrar

t h e

-item

determinetheamendmen

tstotheconstitutioninorderto

meettheregqguirementsofsection

; an d

0

sendacertifiedcopyof

theconstitutiontotheCouncil

Th e EducationLabourRelationsCouncdil
mustdealwithanypendingapplicationf

oradmissiontoitintermsoftheEducati
onlLabourRelationsActasiftheapplica

tionhadbeenmadedilintermsolf

t hisAct

Anypendingappealbeforetheindustria
lcourtoranarbitratoragainstadecdis i

onoftheEducationlLabourRelatiions Cou

ncilmusHt

despitetherepealofanyofth

4

bedealtwithby

14

el abourrelations1aws

theindustrialcourtorarbitratorasift£

theapplicationhadbeenmadedintermsof

t hisAct

DespitetherepealoftheEducat

ionlLabourRelationsHATct

anyappeala

4

gainstadecisionoftheEducationlLahb
ourRelationsCouncilmaybeinstitut

t hisAct

andmustbeheardbythelabourCourtan

edafterthecommencementof

ddealtwithasiftheapplicationhadb

eenmadeintermsof

t hisAct

Educationsectorcollectiveagreenmnmn

en-ts

246.

readwdiliththechan

14

Thefollowingprovdisdions
gesrequiredbythecontext

LabourRelationsACct

of theEducation

despitetherepealoft

4

14

Page 158 of 191

http://www.polity.org.za/html/govdocs/bills/1995/labour_relations_bill.txt



8/12/06 12:42

Untitled

c
t

willhavetheeffectandstatuso fa

4

hatAct

4

bindingonthe3State

ollectiveagreement

hepartiestotheEducationlLabourRelatdions

Councilandall

e ds cope

regilster

withdn

employees

) a n d (

2

6

s ection

)

5

and (

)

se ¢t i1ion

and (

)

1

se c¢ction

exceptthatthedi

4

)

4

(

1 t o

se ction
sputesreferredtoinsubsections

mavybereferredtoarbitrationonl

)

and

’

Y

1

l1 3andsection

se ¢t i1ion

NegotiatingForumsinSouthATfrican
PoliceService

247.

TheNationalNegotiatingVForum

willcontinuetoexistsubijecttoilitenmn

20

registeredscope oftheNationalUNego

tiatingForumistheStateandthose

Th e

emp 1l o

inrespectofwhomtheSouthAfricantpP

ol iceServiceRationalisationProclamat

y e e s
i on

1 995andtheActcontemplatedinsect i

4

onz2l4o0ftheConstitutionapplies

Wi thinfourteendaysofthecommencemento

or signingofitsconstitution

4

thisAct
byitsauthorisedrepresentatives

everisthelater

bl

which

theNationalNegotiatin

4

4

w it hac

regilstrar
opyofitsconstitutionsignedDbyitsautho

gForummustfurndishthe

andwdiliththeother

informationordocumentatdion

14

risedrepresentativwves

TheconstitutionagreedtobytheNational
NegotiatingForumisdeemedtobeincompli

ancewdlththisACct

Howeverwhereanyprovi

sionoftheconstitutiondoesnotcomplywdi

ththereguirementsofsectioni3O0

i strar

e

t h e

4

maydirecttheNationalDNegotiati

ngForumtorectifyitsconstitutionandre

-submittherectifiedconstitutionwithi

nfourteendays

Th eNationalCommissionerreferredtoilint
heSouthAfricanPoliceServicesEmployme

ntRegulationsmustdealwilithanypendinga
pplicationforregistrationandrecognit

ionintermsoftheSouthAfricanPoldiceSer
viceEmploymentRegulationsasiftheappl

icationhadbeenmadedintermsolf

t hisAct

CollectiveagreementinSouthATfrzric

anPoliceService

248.
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Untitled

TheprovisionsoftheSouthAfricanPoldice Se

readwdilithth

4

rvicesEmploymentRegulations

despiteth
willhawveth

collectiveagreemen

14

echangesreguiredbythecontext
erepealofthoseregistrations

eef fectandstatusofa

4

, thepartiestothe0lNadt

bindingontheState
ionalNegotiatingForumandalltheemployee

swithintheregisteredscope

t

ConseguencesforPublicServiceBar

gainingCouncilanditscentral

249.

depart

4

mentalandprovincialchambersandEGduc
ationLabourRelationsCouncilwhenPub

licServiceCo-ordinatingBargainingcC

ouncilisestablished

Wh enthePublicServiceCo-ordinatingBarga
iningCouncilisestablishedintermsofitenmn

1

2 0f Schedule

thePublicServiceBarg

ainingCouncilanditschamberat
centrallevelwdillceasetoexist

an d

’

thefollowingchambers

oftheformerPublicServiceBarg

ainingCouncilwillcontinuetoe

xistasjuristicpersons

eparagraph

de spit

namely -

4

, whichwi
bargainingcouncil
thasbeenestablishedundersection

thechamberforeachdepartment

l 1l bedeemedtobea

t h a

3

14

forthatdepartment

t hisAct

o f

thechamberforeachprovincialadmindist

ration

bargali

whichwillbedeemedtobea

4

t hathasbeenestablishedun

37

ningcouncil
der section

forthatprovincdia

)

3

(

an d

ladministration

theEducationLabourRe

lationsCouncilwillDbedeemedTto

t hathas

bargainingcouncil
beenestablishedintermsofsect

b e a

f or th

t hisAct

£

o)
eeducationsector

r

theNationalNegotiatingForumwdillDbed

t hatha

bargainingcouncil

Ssbeenestablishedintermsofsection3’

eemedtobea

fortheSouthATfrica

t hisAct

£
nPoldiceService

o

-DI SPUTEUSANDCOURTS

PARTE

-2 0

19

Disputesarisingbeforecommencenme

ntofthdisATCct

250.
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contemplatedinthelabourrela

Any dispute
tionslawsthatarosebeforethecommencemen

mustbedealtwilithasifthoselaw

thisAct
shadnotbeenrepealed

t o f

r 1 oc k -o

o

s trike

thatcommencesafterthecommencementof

t hisAct

a

14

De s pilitesubsection

u t

ar osebe

dispute

t hisAct

t hisAct

whetherornotthe

willbedea

forethecommencementof

ltwithintermsof

f

e
compliancewdlthse

l ock-out r

o r

s trike

Forthepurposesofa
erredtoinsub

c t ion

4

)

2
of thelabourRelationsATct

(

-1 tem
d

)

6

of thePublicServicela

)

b

)

1

(

19

s ection
bourRelationsActandsectdion

4

1

theEducationlLabourRelationsActwilillDbede

6

emedtobecompliancewdilithsection

thisAct

o f

Court s

251.

inrespectofwhichtheldi

Anypending dispute
ndustrialcourtortheagriculturallabourc

ourthadjurisdictionandinrespectofwhdich
proceedingshadnotbeeninstitutedbeforet

mus tbedilinstitut

t hisAct

edintheindustrialcourtoragriculturalla

hecommencementof

anddealtwdilitha

sifthelabourrelationslawshadnotbeenrep

)

(asthecasemaybe

bourcourt

Theindustrialcourtortheagricultu

rallabourcourtmayexerciseanyofthefunct

ealed

ionsandpowersthatithadintermsofthelabo

urrelationslawswhenitdeterminesthe

pute

di s

inrespectofwhichproceedingags

Any dispute
werependingintheindustrialcourtortheag

riculturallabourcourtmus¢tbeproceededwi
thasifthelabourrelationslawshadnotbeen

repealed

AnypendingappealbeforethelabourAppealcC

ourtestablishedintermsofsection

1 7A0f ¢t

helabourRelationsActmustbedealtwdilithDbyt
helabourAppealCourtasifthelabourrelati

onslawshadnotbeenrepealed

Anypendingappeal fromadecisionofthatLahb
ourAppealCourtoranyappealtotheAppellat
eDivisionfromadecisionofthelLabourAppea

l Courtintermsofsection

6

1] 7Candsection

4 ofthelabourRelationsActmus¢tbedealtwit
hasifthelabourrelationslawshadnotbeenr

epealed

Anyappeal fromadecisionoftheindustrialc
ourtortheagriculturallabourcourtinternmn

mustbemadetothela

r

)

2

bourCourtestablishedDbysection

hisAct

o r (

1

-1t em

s of sub

5

1

andthatlLabourCourtmustdealwdith

r

theappealasifthelabourrelations11awshad
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notbeenrepealed

-PENSIONMATTETRS

F

PA R T

Continuationofexistingpensionri

ghtsofstaffmembersofCommissionupon

assumingemployment

252.

imme d
iatelybeforeassumingemploymentwdiththeC

ommdils s ion

14

AnystaffmemberoftheCommissionwho

i samemberoftheGovernmentServw

4

theTemporaryEmployees?Pe

4

icePensionFund

nsionFundoranyotherpensionfundorscheme
administeredbytheDepartmentofFinance
ereinafterreferredtoasanofficeror

h

(

emp 1

mayuponassumingthatemployment -

14

)

oy ee

choosetoremainamembe

rofthatpensionfund,

andfromth

t

14

edateofexercisingthechodice

heofficeror

de spite

4

emp loyee

W

theprovisionsofanyotherllaw,

illbedeemedtobeadormantmembe

roftherelevantpensionfundwit

hinthecontemplationofsection

of theGeneralPens. io

a )
1979

’

290 £f1979)

A c t No

(

4

ns Ac¢t

reguesttobecomeamemb
eroftheAssociatedInstitutdion
s PensionFundestablishedunder
theAssociatedInstitutionsPen

s ionPFundATct

1 96 3

41 o £

(A c t No

1 96 3
asiftheCommissionhadbe

4

4

)

endeclaredanassociatedinstit

utionundersectdion

4 o f thatA-tcct

reguesttobecomeamemb

erofanyotherpensionfundregdis

teredunderthePensionFundsATCct

)

240 f1956

1956 (ActNoO

4

emp loyee

Inthecasewhereanofficeror
becomesamemberofafundaftermakingar

eguestintermsofsub-itenmn

C

theformerpensionfund

ofwhichtheof ficeror

employee

wWasamembermus¢ttransi £fertothen

ewpensionfundofwhichtheoffic

becomesamembera

namounteqgualtothefundingleve
loftheformer fundmul¢tipldiedby
itsactuarialliabilityilinrespe

ctofthatofficeror

emp loyee

e r Or

a t

emp loyee

employee

thedatetheofficeror

assumesofficewiliththeCommiss i

increasedbytheamountofint
erestcalculatedonthatamounta
ttheprimerateofinterestfromt

4

o n

hedatewhenemploymentwiththeC
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ommissioncommenceduptothedat

eoftransferoftheamount

’

member shipoftheoffic

oftheformer fund
willlapsefromthedatewhenempl

oymentwiliththeCommissioncomme

nced
er or

emp loyee

e r Or

andfromthatdatetheofflic

14

willceasetohave
anyfurtherclaimagainstthefor

mer fundexceptasprovidedinpar

emp loyee

; and

a

agraph

theformer fundmus¢ttrcra

nsferanyclaimitmayhavwveagadilins

ttheoffiliceror

newfund

t ot he

r

emp loyee

emp loyee

Int hecasewhereanofificeror
becomesamemberofanewfundafterareqgu

estintermsofsub

t heSta

C

-item

temustpaythenewfundanamountegualto

thedifferencebetweentheactuarialli

abilityoftheformer fundinrespectoft

heofficeror

asonthedateoft

emp loyee

hecommencementofemploymentwdiththeC

ommdils s ion

andtheamounttrans ferredi

14

t ot henewfu

)

)

2

-item
increasedbytheamountofinterestt

hereoncalculatedattheprimeratefrom
thedateofcommencementofemploymentu

ptothedateofthetransferoftheamount

ntermsofsub

n d

4

readw

willapply,

)

3

) a n d (

(

-1t ems
iththechangesreguiredbythecontext

inrespectofanyofficeror

Su b

14

w h

emp loyee

byreasonofhavingmadeachoicedinter

hasbecomeador

14

)

a

-1t em
mantmemberandthereafterreqgueststha

ms o f s ub

tthepensionbenefitsthathadaccrued,

betransferredintermsofsection

(

a

15A

t o

1979,

14

oftheGeneralPensdionsACct
notherpensionfundreferredtointhatA

ctorapensionfundregisteredintermso

fthePensionPFundsATCct

)

1 956

14

emp loyee

afteranofficerorcr
hasbecomeamemberofanyotherpens io

4

f

I

byreasonofhavingmadeachodic

4

n f und

alump

-1t em

elntermsofsub

sumbenefithasbecomepayableDbythat

pensionfundbyreasonofthedeath,

o r

thewithdrawalorresignationfromth

of t heo

4

orretirement

emp loyee

epens=ionfund,

fficeror
pofthepensionfund,

orthewindding-u

t hen

4

forthepur
of thedefini
insection

r

)

e

posesofparagraph

1

gr ossincome

t 1 onof

5

1 962 (ActNoO

thepensionfundwillDbedeenmnmn

4

of theIncomeTaxATcet

of 1l 962

e d

4

)

inrelationtosuchofficeror

emp

4
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tobeafundreferredtoinpara

14

1l oy ee
graph

p

ofthedefinitionolff

insection

)

a

l ofthatA-¢ct

Al

\l

si1ionfund

Forthepurposesofthisitem-

ofapensionfun

L}

A}

actuarialliability
dinrespectofaparticularmemberoragrcrou

means¢theactuaria

lliabilitythatisdeterminedbyanactuar

pofmember softhefund,

hasnominatedfozrthatop

Mindis¢ter

y whothe
urpos e

’

inrelationtoapensi

4

\l

fundinglevel

on f und

meansthemarketvalueoftheasset

4

softhefundstatedasapercentageoftheto

talactuarialliabilityofthefund,

af ter

thoseassetsandliabilitieshavebeenred

ucedbytheamountoftheliabilitiesofthe

fundinrespectofallitspensioners

a s de

4

terminedatthetimeofthemostrecentactu

arialvaluationofthefundoranyrevdiewth
ereofcarriedoutunderdirectionofthere

sponsibleMinist¢ter

a n d

’

means¢ theavwver

\l

primerateofinterest
ageprimerateofinterestofthethreelargyg

e stbanksinthe

Republic

SCHEDUTLE S

Dismissal

Codeof GoodPractice

Int roduction

deal
dismi

forreasonsrelatedtoconduct

CodeofGoodPractdice

T h i s
swithsomeofthekeyaspectsof

s s al s

Itisintentionallygen

andcapacity

anddepartu

4

Eachcaseisunigue
resfromthenormsestablishedDbythis

Codemaybejustifiedinpropercircum

e r al

e

thenumberof
employedinanestablishme

ntmaywarrantadifferentapproach

4

Forexample

s t ance s
mployees

emphasisestheprimac

ThisAct
collectiveagreements

T his Cod

eisnotintendedasasubstitutefordid
sciplinarycodesandprocedureswher

y o £t

collectdivwve

ortheoutcomeofjointd

ethesearethesubjectolf

agreement s

r

W O

ecision-makingbyanemployeranda

rkplaceforunm

ThekeyprincipleinthisCodedis

s hould

emp loyees
treatoneanotherwithmutualrespect

thatemployersand

Apremiumisplacedonbothemploymen
t justiceandtheefficientoperatdion

ofbusiness
beprotectedfromarbitraryaction

employees should

While

e

4

mployersareentitledtosatisfactor

vconductandworkperformancefromth
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emp loyees

e 1ir

Fairreasonsfordismissal

253.

i sunfairifitisno

A dismissal
tef fectedforafailirreasonandilinacoco

evendiiti

tcomplieswithanynoticeperiodinac

4

rdancewdlthafairprocedure

ontractofemploymentorinlegdislati

ongoverningemployment

Whetherorn

isforafairreasonisd

dismissal
eterminedbythefactsofthecase

ot a

a n d

r

a s

dilismissal

Whetherornottheprocedur

theappropriatenessoft

apenalty

eisfairisdeterminedbyreferringto

theguidelinessetoutbelow

recognisesthreegrou

ThisAct
ndsonwhichaterminationofemployme

ntmightbelegitimate

t h

T heseare

, thecapaci

emp loyee

econductofthe

tyofthe
nalreqgquilrements

u s i1nes s

andthe operatio
of theemployer

14

emp loyee

s b

\l

providesthata dismis

ThisAct
isautomaticallyunfairifthere

1
asoniforthe

S a

dismissal 1isonethatamo

untstoaninfringementofthefundame

ntalrightsof

nions

and tradeu

emp loyees

orifthereasonisoneofthose

4

Thereasonsin

8 7

1

l1istedinsection

s t ri

intendedoractualpregnancyand

cludeparticipationinalaw ful
actsofdiscrimination

k e

14

i s

theemploy

dismissal

I ncaseswherethe
notautomaticallyuntetair

r

dismi
emp l oy

ermustshowthatthereasonftor

i sareasonrelatedtothe

s s a l

or isbased

conductorcapacity,

S

e e

o f

operationalreguirements

hebusiness

onthe

Iftheemployerfailstod

dism

waseffectedinaccordancewdilit

orfailstoprovethatthe

4

ot hat

issal
hafailirprocedure

n fair

i s u

dismissal

t he

r

Misconduct

254.

Di sciplinaryprocedurespriortodismissal

Allemployersshouldadoptdisciplinaryrul
esthatestablishthestandardofconductrzregqg

ulredofthelilir

Theformandconte

employees

ntofdisciplinaryruleswillobviouslyvary

accordingtothesizeandnatureoftheemploy

alargerbusiness

r

Ingeneral

s business
willreguireamoreformalapproachtodiscip

1 ine

e r

s rulesmus¢tcreatecertalid

Anemployer

ntyandconsistencyintheapplicationofdis

cipline

Thisreguiresthatthestandardsolcf

emp 1

conductareclearandmadeavadililableto
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inamannerthatiseasilyunderstood
Somerulesorstandardsmaybesowellestabli

shedandknownthatitisnotnecessarytocommnm

undilcatethemnm

oy ee s

Thecourtshaveendorsedthec

onceptofcorrectiveorprogressived

iscipline
purposeofdisciplineasameans for

Thisapproachregardsthe

e

toknowandunderstandwhat

mployees

E f for

emp loyee

standardsarereguiredofthenmnmn

t s shouldbemadetocorrect

behaviourthroughasystemofagrad

uateddisciplinarymeasuressuchasoc

ounsellingandwazrndings

S

Formalproceduresdonothavetobeinvoked
everytimearuleisbrokenorastandardisn

Informaladviceandcorrectiionist
hebestandmosteffectivewayforanemploy
ertodealwilithminorviolationsofworkdis

otme t
cipline

Repeatedmisconductwdillwarzran

whichthemselvesmaybegradua

r

twarnings

M o r e

tedaccordingtodegreesofseverity

seriousinfringementsorrepeatedmiscon
ductmaycallforafinalwarning,

ctionshortolf

or ot hera

includingthel

4

dilismissal

Dismis s

alshouldbereservedforcasesofseriousmnmnmn

ossofprivilegesforashorttime

Dismis s a

isconductorrepeatedoffences

l s formisconduct

itisnotappropriatetodismis

Generally,

excepti

14

forafirstoffence

fthemisconductisseriousandofsuchgrayvw
itythatitmakesacontinuedemploymentrzre

emp loyee
lationshipintolerable
ousmisconduct

S an

Examplesofserzri

subjecttotherulethatea

4

areg

4

chcaseshouldbejudgedonitsmerit s

rossdishonestyorwiilfuldamagetothepro

wilfulendangering

4

pertyoftheemployer

physicalassaulto

4

of thesafetyofothers

client

4

emp l oyee

afellow
orcustomerandgrossinsubordination

ateverthemeritsofthecasefor

4

ntheemployer

W

dismis s a

willnotbefairif6£f

dismissal
itdoesnotmeetthereguirementsofsectio

a

mightbe,

1

8

Wh endecidingwhetherornottoimposethep

theemployershould

4

dismissal
inadditiontothegravityofthemisconduc

tconsider factorssuchasthe
cilircums¢tances

enaltyof
c

S

|l

emp loyee

includinglengthofservi

previousdisciplinaryrecordandpercrs

(

14

e

thenatureoftheijob

4

)

onalcircums¢tances

andthecircumstancesoftheinfringement

itself

d

consistentlywiththewayinwhi

Th eemployershouldapplythepenaltyolf

i smissal

chithasbeenappliedtothesameandother
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andconsistentlya

inthepast,

sbetweentwoormore

emp loyees

whopartic

ipateinthemisconductunderconsiderati

o n

emp loyees

Fairprocedure

255.

theemployershouldc

Normally,
onductaninvestigationtodetermdine

dismi s

Thisdoesnotneedtobeaformale

whethertherearegroundsfor
ngqgudilry

a 1

Theemployershouldnotify¢th

oftheallegationsusinga

emp loyee
formandlanguagethatthe

anreasonablyunderstand

e

C

emp loyee

emp 1l o

h e

shouldbeallowedtheopportundit

T
vyvtostateacaseinresponsetothealle

y e e

shouldbeenti

tledtoareasonabletimetoprepareth
eresponseandtotheassistanceofa

emp loyee
radeunionrepresentative

T h e

gations

t

or fellow

theemp

Aftertheenguiry,

loyershouldcommunicatethedecisio

emp loyee

andpreferablyfurnishthe e

4

ntaken
mployee

withwrittennotificationo

fthatdecision

tradeunio

Disciplineagadinsta

nrepresentativwve

h o
a

W
O

emp loyee

O r an

£

of ficial
shouldnotbeinstituted

o r

of fice-bearer

i s an

tradeunion
withoutfirstinformingandconsulti

tradeunion

ngthe

t

14

isdismissed

emp loyee
shouldbegiventhereaso

I £fthe
emp loyee

h e

andremindedofanyrzri

dismissal
ghtstoreferthemattertoa

n f or

W

council

ithjurisdictionortotheCommission

ortoany dispute

resolutionprocedu

collect

resestablishedintermsofa

iveagreement

4

Inexceptionalcircums¢tances

iftheemployercannotreasonablybee
xpectedtocomplywiththeseguideldin

theemployermaydispensewdlithopre
-dismissalprocedures

r

e S

Disciplinaryrecords

256.

emp 1

Fmp loyersshouldkeeprecordsforeach

specifyingthenatureofanydisciplin

oy ee

theactionstakenbythe

4

arytransgressions

employerandthereasonsforsuchactions

Dismissalsandindustrialaction

257.

t hat

s trike

doesnotcomplywiththeprovisionsoftf

Participationina

1

it doe

4

However

IVismisconduct

ikeanyotheractofmisconduct

Chapter

14

T he s

dismissal

snotalwaysdesercrve
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in

dismissal

ubstantivefairnessof tf

thesecircumstancesmustbedetermin

edinthelightofthefactsofthecase

including -

4

theseriousnessoftheb

t hisA

reachoftheprovisionsof

c t

r

attemptsmadetoactinc

an d

’

thisAct

onformitywilth

s tri

wasilinresponsetounijustiicfie

whetherornotthe
dconductbytheemployercr

k e

theemploye

dismissal
attheearliestopportunity

Priorto

r s hould

14

t od

of ficial

tradeunion
i scussthecourseofactionitintends

contacta

4

Theemployershouldissuean

ultimatuminclearandunambiguouste

t oadopt

rmsthatshouldstatewhatisrequired

andwhatsanctionwdi

llbeimposediftheydonotcomplywilth

theultimatum
beallowedsufficienttimetoreflect

emp l oyees

of t he

s hould

emp loyees

T h e

e it

herbycomplyingwithitorreijectingli

4

ontheultimatumandrespondtodilHt

Iftheemployercannotreasonablyb
eexpectedtoextendthesestepstothe

, theemployer

inguestion

maydispensewdlththesesteps

emp loyees

Guidelinesincasesofdismissal¢ for

misconduct

258.

dism

formisconductisunfairshouldconsi

An ypersonwhoisdeterminingwhethera

i s s al

der

emp 1l

whetherornotthe
contravenedaruleorstand

oy e e

or ofr

4

ardregulatingconductin

el evanceto

and

theworkplace:;

4

f aruleorstand
ardwascontravwvened

ot

w het herorn

4

therulewasavalidorreasonableruleors

tandard

orcouldreasona

4

wa s aware

emp loyee

e

h
blybeexpectedtohavebeenaware

leorstandard

t

of theru

14

r

theruleorstandardhasbeenconsistentl

vappliedbytheemployer

an d

’
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dismissal wasanappropriatesanctionf

orthecontraventionoftheruleorstandar

Poorworkper formance

Incapacity

259.

maybepl

emp loyee

Anewlyhired
acedonprobationforaperiodthatisrcr

easonablegiventhecircums¢tancesof

t hejob

Theperiodshouldbedetermdin

andthetime

4

edbythenatureofthe]job

S

L}

emp loyee

ittakestodeterminethe

suitabilityforcontinuedemploymen

anemployershou
whateverevaluat
training

4

Whenappropriate

t
ldgivean
ion

emp loyee

, guidanc

instruction,
emp loyee

r

reqguir

eorcounsellingthe

estorendersatisfactoryservdidice

i smis s al

duringtheprobationarcrype

riodshouldbeprecededbyanopportun

t ostateacasedin

emp loyee

ity forthe

t rade

responseandtobeassistedbya

unionrepresentativwve

oy e e

emp 1

or fellow

emp loyee

a n

14

Afterprobation
shouldnotbedismissedforunsatdisffa

ctoryperformanceunlesstheemploye

r h a s

emp loyee

giliventhe

ropriateevaluation

14

guidanceorcounse

training,

4

n
11 41ing;

o

an d

afterareasonableperdi

odoftimeforimprovement

t h

4

continuestoper formun

satisfactorily

mployee

dismi s

Theprocedureleadingto
shouldincludeaninvestigatdion
toestablishthereasonsfortheunsat

s al

isfactoryperformanceandconsidero

t orem

14

dismissal

s hortof

edythematter

4

therways

s h

emp loyee

h e

ouldhavetherighttobeheardandtobe

assistedbya

tive

t

4

Intheprocess

tradeunionrepresenta

emp loyee

orafellow

Guidelinesincasesofdismissal¢ for

poorworkperformance

260.

dism

forpoorworkperformancedisunfairsh

An ypersonwhoisdeterminingwhethera

i s s al

ouldconsdider

employee failedtomeetap

wh e t herornotthe
er formancestandard

and

’
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didnotmeetarequiredperfo

emp l oyee

if t h e
rmancestandardwhetherornot

orcouldreasonably

4

W a s awar e

emp loyee

e

th
beexpectedtohavebeenaware

dper formancestandard,;

of thereqguire

4

wasgilivenafairopportunityto

emp loyee

e

th
meettherequiredperformancestandarcrd:;

an d

wasanappropriatesanctionfort

di smissal
hebreachofthereguiredperformancestanda

r d

Illhealthorinijury

Incapacity

261.

Incapacityonthegroundsofillhealthozrinij

urymightbetemporaryorpermanent

e m

I £fan

istemporarilyunabletoworkinthes

ployee

theemployershouldinvest

4

ecilircums¢tance s

igatetheextentoftheincapacityortheiniju

islikelytobeabsenttfor
atimethatisunreasonablylonginthecircunm

emp loyee

I £t he

y

theemployershouldinvestigateal

4

s t ances

dismi s

Whenalternativesareconsdidered
evantfactorsmightincludethenatureofthe

lthepossiblealternativesshortof

s al

rel

r

t heseriousnesso

ftheillnessandthepossibilityofsecuring

atemporaryreplacementfortheill

r

theperiodofabsence

4

J ob

emp loye

theemp

Incasesofpermanentincapacity,
loyershouldascertainthepossibilityofse

curingalternativeemployment

oradapting

4

emp 1
disabi

thedutiesorworkcircums¢tancesofthe

S

emp loyee

t oaccommodatethe

Intheprocessoftheinvestigat

ionreferredtoinsubsection

emp l oyee

) t h e

(

shouldbeallowedtheoppor

tunitytostateacaseilinresponseandHt

obeassistedbya

ntativwve

tradeunionreprese

emp loyee

or fellow

Thedegreeofincapacityisrele

vanttothefairnessofany dismissal

Thecauseoftheincapacitymayalsob

Inthecaseofcertaintkind

sofincapacity,
smordrugabuse

erelevant

forexamplealcoholdi

counsellingandrzreha

bilitationmaybeappropriatesteps t

14

oranemployertoconsider

Particularconsideratiionshou

ldbegivento

whoareinijur

emp loyees

edatworkorwhoareincapacitatedbyw

T hecourtshavwve

-relatedillness
indicatedthatthedutyontheemploye

rtoaccommodatetheincapacityofthe

or k

i smoreonerousinthesecircr

emp loyee
cums¢tances

Guilidelinesincasesofdismissalari

262.
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singfromillhealthorinijury

dism

arisingfromillhealthorinjurydisun

Anypersonwhoisdeterminingwhethera

i s s al

fairshouldconsdider
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[

an d

’

e w or k

i snotc

emp loyee

i £t he

apable-

i sablet

emp loyee

theextenttowhdiichthe

oper formthework:;

w or k c

S

A}

emp loyee

theextenttowhdichthe
ircumstancesmightbeadaptedtoaccommod

atedisability,

b1l e

wherethisisnotpossi

or,
theextenttowhddchthe

d

S

1

emp loyee

4

an d

tiesmightbeadapted:;

theavailabilityofanysuitablealterzrna

tivework

Ex planatoryMemorandum

PROCES S

InJdulyl994theCabinetapprovedtheappoilintme
ntofaMinisteriallegalTaskTeamtooverhault

helawsregulatinglabourrelatdions

ItsbriefwastodraftalabourRelationsBillt¢th

would -

a t

giveeffecttogovernmentpolicyasreiflectedi
ntheReconstructionandDevelopmentProgramm

(RDP)

e

giveeffecttoInternationallLabourOrgandisat

i on
r s

amongothe
s FactFindingan

98andl111,

4

Conventdions 87
andthefindingsoftheILDO

I LO)

(

\l

4

Il

FFCC)

(

dConciliationCommission

r

complywiththeConstitution

writtendidinal

anguagethattheusersofthelegislation

4

whereverpossible

besimpleand,

name

4

a n

couldunderstand,
dprovideproceduresthatworkersandemployer

swereabletousethemselvwves

r

lyworkersandemployers

14

spelloutth

whereverpossible,

4

becertainand

t radeunio

organisationsso

astoavoidacase-by-casedeterminationofwhat

constitutesfairlabourpractices

4

erightsandobligationsofworkers

employersandemployers'

4

n s

’

containarecognitionoffundamentalorgandis

ationalrightsoftradeunions

’
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provideasimpleprocedureforthecertificatdi

onoftradeunionsandemployers

organdiisation

A}

sandfortheregulationofspecificaspectsoft

heseorganisationsinordertoensuredemoctcrat

icpracticesandproperfinancialcontrol

14

promoteandfacilitatecollectivebargaining

intheworkplace

Il

promoteandfacilitatecollectivebargadining

atindustrylevel

’

providesimpleproceduresfortheresolution
ofdisputesthroughstatutoryconciliation

m

r

ediationandarbitrationandtheldicensingofi
ndependentalternativedisputeresolutionse

r v ices

14

provideasystemoflabourcourtstodetermined

isputesofrightinawaythatwouldbeaccessibl

withonlyonetdierolf

4

speedyandinexpensive

14
appeal

e

entrenchtheconstitutionalrighttostrikesu

bjecttolimitationsthatarereasonableandiju

stifiableinanopenanddemocraticsocietybas

edonvaluesoffreedomandeqgquality,

andregula

and

’

-outsinasimilarmanner

t el ock

decriminaliselabourlaw

af terco

On8Augustlo94dtheMinisteroflLabour,

nsultationwithemployerandtradeunionzrepre

sentativesfromtheNationalManpowerCommd is s

appointedaMinisteriallegalTaskT T

4

NMC)

(

TheTaskTeamwasassistedthroughoutbytheTIILDO

whichprovidedextensiveresourcesandthreeid
nternationalexpertstoworkwiththeTeanm

D r

, UnitedXKingd

University

, Cambridge

Hepple

Universityoflagos,

14

Adiogun
andProfessorManfred®Weddls s

ProfessorA

’

m
Nigerzria

o

Undivers

14

’

TheTaskTeamals oco

Germany

14

ityofFrankifurt

nsultedinternationallyrenownedexpertswit

hintheILOI1¢tself

Simpson, Mr
Valuableassistancew

W

includingMTr

4

EYeminandMrAPankert
asalsoprovidedbyspecialistpractitioners i

nandoutsidethecountry

TheTaskTeamproducedaDbDraftNegotiatingDocu

mentinBillVPForm

) accompandiedbD

thedraftBill

(

toinitia

teaprocessofpublicdiscussionandnegotiati

yvadetailedExplanatoryMemorandum,

onbythesocialpartnerstoreachconsensusona

newlabourrelationsdispensationforSouth AaH *t

r ic a

Thedocumentswerepresentedtothesocialpart

nerson?2/PFebruaryl995andthen

tabledbeforet

heNationalEBEconomicDevelopmentandLabourCcCo

uncil

thePublicServiceBargadinding

4

NEDTLATC)

(

Page 172 of 191

http://www.polity.org.za/html/govdocs/bills/1995/labour_relations_bill.txt



8/12/06 12:42

Untitled

CouncilandtheEducationlLabourRelations Cou

ncil

ThedocumentswerepublishedintheGovernment

invitingcommentf£
Some280submissionswerereceli

vedfromthepublicinresponsetothisinvitati

4

GazetteonlOFebruaryl995

romthepublic

Formalsubmissionswerealsorecedilivedfronmnmn
governmentdepartments

o n

employersandthesStateeach

4

labour
tabledformalresponsestothedraftBill

4

InNEVDTLAZC

A nin

tensiveperiodofnegotiationsaimedatrzreachdi

ngconsensusonthedraftBillfollowed

During

thistimeadditionalproposalsweretabledand

consideredbythenegotiatingparcrties

Atripa

rtiteCommitteeofPrincipal swasappoilintedby
NEDLACtoover seeandspeedupthenegotiationp

r o c e s s

ThePublicServiceBargainingCouncilandtheHE

ducationlLabourRelationsCouncilengagedint

heirownconsultationprocessandmadesubmiss

i on s

Aparallelprocesstodealwilithpubliccomment

wasinitiated

NEDLACproducedadetailedsummnm

, Oonasection-by-section

aryofthesubmissions

b as is

TheTaskTeamstudiedthesummaryandthe

, comprisingsome?22volu

originalsubmissions

ChangestothedraftBillweredraftedbyth

eTaskTeamtogiveeffecttothepublicsubmissi

onsiftheseimprovedthedratft

ngeshadanimpactonpoldicy,

e S

I fproposedcha

thesechangeswere

specificallyreferredtotheNEDLACCOmMmMI1ITtTtee

of Principalsforapproval

NEDLACtabledareportrecommen

r

On21July19295

dingtheadoptionofthedraftBillbytheCabdine

subjecttothenecessaryamendmentsoccasio
nedbytheagreementsreachedbetweenthenegot

iatingparties

r

t

t hesu

4

thepublicsubmissions

4

bmissionsfromthePublicServiceBargainingoCcC

ouncilandtheEducationlLabourRelationsCoun

cilandtheredraftingoftheBillintoplainlan

guage

Thechiefmattersinrespectofwhichamendment

stothedraftBillweremadeconocern

’

theregulationofclosedshopagreement s

s tatuto

theestablishmentandregistrationoftf

rycouncils

’

theregulationofsecondarystrikes

theregulationoftheuseoftemporaryreplacen

entlabourinstrikesandlocik

r

-ou t s

listofmattersoverwhichtheremustbeconsu
ltationandjointdecision-makingbetweenemp

loyersandworkplaceforums

a

14
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mechanismsforensuringiflexibilityintheest
ablishmentandfunctioningofworkplaceforunm

’

thestructureofthelabourcourts

an d

’

theregulationoforganisationalzrights

thedisclosureofinformationforthepurposes

ofconsultationandcollectivebargaining

TheCommitteeofPrincipalswasdelegatedDbyNE
DLACtoconsidertheamendmentsandtobeavadilla

bletoParliamentduringthelegislativeproce

S S

CabinethasapprovedtheBillfortablinginPar

liamentduringthel995session

THENEEDFORANEWLABOURRELATTIONSACT

SouthAfricanlabourlawhaslongbeeninneedotf

substantialreform

TheMinisterofLabourhas

initiatedafive-yearplantomoderndisethelegqg
alframeworkandtheinstitutionsthatregulat

et helabourmarket

Theoverhaulofthelawsredg

ulatinglabourrelationsisthefirststepinth

i sprocess

CompliancewiliththeConstitution

exli1stingstatutesgovern

Incertainrespects

4

inglabourrelationsdonotcomplywdiththeprov

i sionsoftheConstitution

TheBilldiscompatd i

blewiththefundamentalrightscontainedinth
eConstitutionandgiveseffecttotheState

s O

1

s eesectionl (

[

bligationsinthatregard

dforexample

inwhichthefullspe

ctrumoffreedomofassociationrightsisgilven

expression

I

I

Chapter

r

TheBillpermitsunionsecurditya

]

intheformofagencyshopsandclo

inamannerthatconstitutesaijustiH £

iablelimitationonrighttofreedomofassocia

t 1 on

4

rrangements
s eds hops

4

seesections25and?2=6]

[

Compliancewildlthpublicinternatdion

allaw

263.

Ex i stingstatutesdonotcomplywilith SouthAH f

ric a

spublicinternationallawobligation

\l

sconcerningfreedomofassociation

Oneof theprimaryobjectsoftheBi1illdis¢togdliyv

eeffecttoSouthATfrica
mber stateoftheIILDO

s obligationsasanme

A}

b

(

sectionl
scompliancewdlthTITLL

recentlyratifiedby

Italsocomplieswdiliththefindi

whereappropriate

herecommendationsoftheITLDO

ime

[ s e e

A}

ensuresthegovernment
OConventions®87and?938
SouthATfrica

ngsand,

4

giveseffecttot

4

At thesamet

S

theBillisdesignedwiliththerealitieso

4
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fSouthAfricanlabourrelationsinmindandp

rovidesaframeworkforsocialpartnershdipw
ithinwhichproductivitycanbeincreased,

W
1

agesandlivingconditionscanbeilimpzroved,

abourdisputescanbeavoidedorresolvedgudi

cklyandaclimateofstabilityattractiveto

foreigninvestmentcanbefostered

TheobjectivesoftheRDP

264.

TheBillseekstobalancethedemandsofinter
nationalcompetitivenessandtheprotectio

nofthefundamentalzrightsofworkerzrs

S 0o a s t

r

ocogiveeffecttothestatedgoalsandprincipl

Theseincludetheachievemento

fhighproductivity,

e s oftheRDP

0 o
~
>y

0
o
o

- ™
SR
- o
H o
W oy
0 o
T ®©
0 Y
> ©
o o
G —
0,

£

-

guityandsocialjustice

theinclusionofallsecto

’

)

ftheWhitePaper

(paragraph

andtheestablishmentofcollectiyvwv

rsunderthelabourRelationsATct

4

)

3
ebargainingatnational

industrialandwor

4

l and3 1

1

(paragraphsS3 1

ItrecognisesthatSouthAaATfrica

kplacelevels

3

s return

A}

)

totheinternationaleconomydemands¢thaten
terprisescompetewilithcountrieswhoselabo
ur standardsandsocialcostsofproductionyv

Forthisreason, theBills
eekstoavoilidtheimpositionoflegalrigidit

iesinthelabourmarketby promoting

aryconsiderably

colllec

tivebargainingagreementsasthepreferred

methodofregulatinglabourrelationsandse
ttingtermsandconditionsofemployment

OnelabourRelationsAct

265.

Forlargelypoliticalandhistoricalzreason

therearefourdifferentlawsgoverndingla

4

S

, someempl oyee

Despitethis

bourrelations

T heselidi

universityteach

sarenotprotectedbylegislation

14

domesticworkers
ingstaffandparliamentaryemployees

nclude

T h i s

multiplicityoflawscreatesinconsdis¢tency

duplicationofre

unnecessarycomplexity,
sourcesandjurisdictionalconfusion

4

I tal

soresultsininevitableandunjustifiableldi
negualityoftreatmentofworkersindiiffere

ThisfliesinthefaceoftheState

sconstitutionalobligationtotreatallwo

ntsectors

|l

Theseparateadmindistratdive

structuresofthedifferentActsal soplacea

rkerseqgqgually

nunnecessaryfinancialburdenontaxpayerzrs

andtheState

TheBillappliestoemployeesandemployersi

, withtheexceptionofmemberso
ftheSouthAfricanNationalDefenceVForcean

nallsectors

dagenciesorservicesestablishedintermso

s ec t i

S e €

(

TheexilistinglLabourRelationsA-Cct

PublicServicelabourRelationsATct

fthelIntelligenceServicesAct

L R
P S L

(

2
)

n

)

R A

(

E L RA

A

a
A

)

(

EducationLabourRelationsATCct
ndChapterIoftheAgriculturallabourAAct

4

(
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al th

]

S chedule?

oughmanyoftheproceduresparticulartotho

aretoberepealedl]seece

)

L A

sesectorshavebeenpreservedascollective

]

PartDofSchedules8

S € €

[

agreement s

Anintegratedlegislativeframeworcr

kforregulatinglabourrelatdions

266.

Ex i stinglabourlawsmakenoorderlydistinec
tionbetweentheregulationofcollectivela

bourrelationsandtheindividualemploymen

trelationship

Thisisthecasebothwithinp

articularstatutesandasbetweenstatutes

s focusistheregulationofrelatio

Al

Th e B i 11
nsbetweentradeunionsandemployerzrs

andifo

14

rmspartofabroaderprocessoflabourlawref

ormtowhichtheMinistryoflLabourhascommit

teditselfoverthenextfiveyears

T hosesec

tionsoftheBillregulatingindividualempl

oymentrelations

inparticularunifairdism

r

issalandotherindividualunfairlabourpra

ctices

arecontainedinexcisableparcrts T h

4

wilithoutalter

14

iswillallow forthedilrrepeal

andthedir
l awsregul

4

ationtothemainbodyofthenewACct

inclusionintothe

new

P roposed

atingbasicconditionsofemploymentandemp

loymenteqguity

Collectivebargaininginstitution

267.

ALt houghbargainingatindustryleveldidispre

bargainingatt

heworkplacehasbeenlefttothepartiesandHt

4

sentlyregulatedDbystatute

Noorderlyrelationshipexistsbe

hecourts

Theinterv
entionofthecourtsinbargainingdisputesh

asfurtherfragmentedcollectivebargainin

tweenbargainingattheselevels
gs tructures

TheBillallowsthepartiestodeterminethedi

itgiveslegdis

Al though
lativeexpressiontoasysteminwhdichDbargali

rownarrangements

theBilldoesnot
Itpromotescollecti

Itdoessobyproviding forase

ningisnotcompelledbylaw,
adoptaneutral stance

vebargainding

riesoforganisationalrightsforunionsand
byfullyprotectingtherighttostrike

eorganisationalrightsare -

T h e s

premisesfo

|l

therightofaccesstoemployers

runion-relatedpurposes

’

’

therighttostop-orderfacili¢ties

therighttoelecttradeunionrepresentatdiyv

’

therighttotime-offforunionactivities

therighttoinformationforcollectivebarg
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ainingpurposes

Th e serightsandthespeedyandinexpens? i1iver
emediesbywhichtheyaretobeenforcedexten

Parti

esindisputewillbeabletocallontheprotfes
sionalconciliationskillsprovidedDbytheoC

ommissiontohelpthemreachtheirownagreenmnmn

dsignificantpowerstotradeundiions

Part

I1I

see Chapter I

[

e n t s

TheBillalsoprovidesanenablingframeworcrtk
fortheestablishmentandregilistrationofba

rgainingcouncils

incorporatingmanyofth

4

eexlistingprovisionsoftheLlLRArelatingtodi

ndustrialcouncdils

Thesecouncililsarerena

becausetheBil

lappliestoallsectorsoftheeconomny,

sttheindustrialorprivatesector

L}

bargainingcouncils''

~

m e d

notju
However

anumberofimportantreformsareintroduce

4

Theseinclude

dbytheBill

thereguirementthatsmallandmediumenterp

risesberepresentedonthecouncil

t 1 on

S € C

S € €

[

3

newrulesfortheextensionofbargainingcou

ncilagreementstonon-parcrtiaies

inparticul

14

artherequirementthatagreementsmaybeext
endedonlyiftheyprovidefortheqgquickdeter

minationofexemptionsbyanindependentbod

s ectio

S e €

[

criteria

yvonfairandobijective

n 3 2

’

thepowerofbargainingcouncilstodetermin
ethematterstobebargainedatsectoralleve

landthosetobedealtwilithatthelevelofthew

s ection 2

[ s e e

or kplace

thedeterminationbyarbitrationofdispute
srelatingtotheapplicationandinterpreta

s ection

[ s e e

tionofcollectiveagreements

theobligationtoperformcertaindisputere
solutionfunctionsbybecomingaccreditedo

rbyemployinganaccreditedagency

t1ionb51

S € C

S e €

[

27

1

and

Inanattempttoinfusegreatercoherenceint

osectoral-levelbargaining,

theBillprovidi

des for NEDLACtoestablishcriteriaforthed

emarcationofsectors

Abargainingcouncil
sregilisteredscopemus¢tbeinkeepingwithTth

esedemarcationsandmaybevariedinorderto

achievethdisobjectivwve

A}

Additionalprovisi

onsexistforresolvingdemarcationdispute

swithoutrecoursetothecourts

s ectio

S e €

[

TogiveeffecttotheagreementsreachedatNE

theBillprovidesamechanismforthees

tablishmentandregistrationofstatutoryoc

14

DLAC

ouncilsinsectorsinwhichnocouncildiszregqgdi
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Eitheraregisteredtradeunionorun

ionsactingjointlywhosemembersconstitut

eatleast30O0

s tered

oftheemployeesinasectoranda

%

organisationororgani

sationsactingjointlywhosemembersemploy

atleast30

oranemployers'

4

r e a

oftheemployeesinasectorandarcr

%

mayvyapplyfortheestablishmentofastatu

14

e a

S tatuto

]

1

-4

sections 329

rycouncilsareempoweredtoperformdisput.e
resolutionfunctionsofcouncilsandtopzrom

S € €

[

torycouncil

pens

4

education

oteandestablishtraining,

4

Byagreement

ionandotherschemesor funds

astatutorycouncilcanexpandits functdions

andresolvetobecomeabargainingcouncil

4

SpecialneedsofthePublicService

268.

thereisnocomprehensivebargali

4

At present

T heP S

ningstructureforthepublicserviyice

LRAestablishesthePublicServiceBargadidlini

ngCouncilandtheEducationLabourRelation

s CouncilisestablishedintermsoftheETLTZRA

Thesecouncils

operatingunderdifferentl

4

onlycovercertainsectorsofthepublic

s ervice

4

a w s

TheBillprovidesfortheestablishmentofahb
argainingcouncilforthepublicserviceasa

Itdoessothroughth
overarchingstructu

]

s ection3©®6

eprovisionofasingle

[ s e e

w h ol e

calledthePublicServiceCo-ordinating

14

r e

todealwithmatterstha
tareregulatedbyuniformrulesandstandarcrd

4

BargainingCouncdil

sapplicableacrossthepublicserviceandte

rmsandconditionsofservicethatapplytotw

oormoresectorsofthepublicservice

B arga

iningcouncilsmaybeestablishedforspeciH £
icsectorstodealwithmattersspecifictoth

Thetransitio

]

sectioni3dl
nalprovisionsprovidethatthedepartmenta

landprovincialchambersofthePublicServi

S € €

[

O s e s ectors

ceBargainingCouncilandtheEducationLabo
urRelationsCouncilconstitutebargaining

councilsintermsoftheBill

S chedulel?

S € €

[

Part

Therighttostrike

269.

Thepresentlegislationdoesnotgiliveeffect

totherighttostrikeandrecoursetothelock

—-outasguaranteedinsection27o0fourConsti i

tution

Thisshortcomingalsooffendsthefi

ndingsandrecommendationsoftheFFCCandth

sconventionsconcerningifreedomo fas

s ociation

1

e I L O

Althoughstrikesthatareinconf

ormitywiththelawareprotectedfromcivila

t hetechnica

lnatureoftheproceduresrequiredbytheLRA

meansthattheprotectionisoftenlost

4

ndcriminallegalproceedings

E v en

whenastrikecomplieswiliththelawthereilsno
explicitprotectionforstrikersagainstdi

smissalandreinstatementofdismisseds¢tri
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ker sseldomoccurcrs

TheBillproposesasimpleprocedureforapro

tectedstrikeorlock

Allthatisreqgudir

-ou t

edisthatthedisputebereferredforconcildi i

ation

Intheeventthatthedisputeremadinsau

nresolvedthetradeunionisentitledtoenga

geinaprotectedstrikeafternoticetotheenmn

Theemployermaylikewdiliseilinstitute

ployer

TechnicalitiesandbDbu

reaucraticinterventionshaveasfarasposs

iblebeenremoved

aprotectedlock-out
articularcr

I np

]

6 4

s ection

S € €

[

ballotingisnolongerastatutor

14

Inthep

strikeswereofteninterdictedfortech

yvregqguirementforaprotectedstrike

4

t
nicalirregularitiesconcerningballots

T

hispreventedtheproperconclusionofcolle

ctivebargainingprocessesandcons¢tituted

anunwavrrantedinterferenceintheresoluti

onofdisputes

theBillreguiresth

14

I nstead

econstitutionofaregisteredtradeunionto
reguireaballotbeforeastrikeiscalledand

toprotectmembersfromdisciplinefornon-p

articipationinastrike

unlessaballotwas

14

s ecti

S € €

[

heldandamajorityvotereturned

on 9 5

5

(

Thereisaspecialprocedureinrespectofdis

I nthesedilnst

anadvisoryarbitrationawardmus¢tha

vebeenobtainedbeforetheresorttoindustrcr

putesoverarefusaltobargain
ialaction

andce s

r

s ection [

S e €

(

provisionismad

4

As inotherpartsoftheBill
eforthepartiestofollowprivatelyagreedp

Inthiseventtheyarenotobliged

tocomplywiliththestatutoryproceduralregdqgu

rocedures

irementsofthestatutepriortoengagingdini

ndustrialaction

s ection 6

[ s e e

TheBillexpresslyprovidesthatastzrikeorl
ock-outincompliancewilithitsregqguirements
doesnotconstituteadelictorabreachoifcon

anemployerorthirdpar

Accordingly,
tycannotinterdictthestrikeorinstitutea

t ract

claimfordamagesagainstemployeesortheir

tradeunionforparticipationinsuchastzrik

eandemployeescannotbedismissedforstrik

s ee section 6

[

ing

Specialreguirementshaveal sobeenintzrodu

cedforsecondarystrikes

prote

picketing,

r

stactionandtemporaryreplacementllabour

Thesearedesignedtobalancetherightsofenmn

ployeesandtheharmtoemployersandtheecon

7

and 7

6

6 7

6

s ections

omy [ s e e

St rikesandlock-outsthatarenotinconform

itywiththeBillattractvarioussanctdions

thelabourCourthasjurisdict
iontointerdictsuchstrikesorlock

Mostnotably,

-ou t s an

dtoawardcompensationforanylossattrzribut

Page 179 of 191

http://www.polity.org.za/html/govdocs/bills/1995/labour_relations_bill.txt



8/12/06 12:42

Untitled

Employeeswhotakepartinastrdi

kethatisnotinconformitywiliththeBillmayb

abletothem
edismissed

howewver, isnota

4

Thedismissal

itstillhastobeforafali

rreasonandincompliancewdidithafairprocedu

’

utomatically fair

s ection

I X [ s e e

reasrequiredbyChapter

Essentialservices
Todateourlabourlawhasfaileddismallytomn

eetoneofitsobjects

270.

andthatistheprevent

4

Ourlaw

ionofstrikesinessentialservices

onessentialservicesal soinfringesILOZIredqg

Firstl

thespecifiedlistsofessentialservices

ulrementsintwoilmportantrespects

Yy

4

o

Secondly,

sde finition
rlawprohibitsstrikinginessentialservic

\l

gobeyondtheILO

butfailstoaccompanythisrestrictionw
ithspeedyconciliationandarbitrationpro

e s ,

ceedingsinwhichtheawardisbindingandprcro

mptlyimplemented

TheBillprovidesfortheestablishmentofan

EssentialServicesCommitteecomprcrisingpe
rsonswilithspecialistknowledgeoflabourrcre

h

9

s ection
afterpublicinvest

lationsorlabourlaw [ see
Committeedlsempowered,

igations

todesignateaserviceasanessent

4

ialserviceandtomakedeterminationsidinrel

ationtoanyexistingorthreateneddiisputec

s ection

[ s e e
ThisallowsTforaservicetobe

oncerningessentialservices

]

3
declaredessentialduringthecourseofastrcr

and 7

1

ikeeventhoughtheservicemaynothavesatdis

fiedthedefinitionatthecommencementofth

e s trike

sdefinitionofessen
tialservicesandoptsforaprocessforresol

TheBilladoptstheILO

vingdisputesinessentialservicesthatdiss

ufficientlyflexibletoregulatethecomple
X1 ssueofdisputeresolutionintheseservic

Itprohibitsstrikesandlo
-outsinessentialservices

putesarereferredtospeedyconciliation

essuccessfully

c k

d i

14

I nstead

f

4

ailingwhichtheyvyvareresolvedbycompulsory

]

7

s ection

Provisionismadefortheconclusionofcolle
ctiveagreementsprovidingforthemadidintena
nceofaminimumservicewdithinanessentdials

erviece
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[

andbindingarbitration

Providedtheseagreementsareratdif

a s t

4

iedbytheEssential ServicesCommittee

rikeorlock-outcantakeplaceinanessentia

lserviceprovidedtheminimumservicedlsmai

9

s ection

ntained[ s ee

Employeeparticipationindecision

-ma kingattheworkplace

271.

TheBillintroducesworkplaceforumsasdinst

itutionsforworkerparticipationandreprcre

sentationattheworkplace

Workplaceforum
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atthewo

4

saredesignedtofacilitateashif £t

fromadversarialcollectivebarga

iningtojointproblem-solvingandparzrticip

ationoncertainmatters

4

rkplace

Theirpurposedlsno

ttounderminecollectivebargainingbuttos

upplementit

Theyvachievethdispurposebyre

lievingcollectivebargainingoffunctions

towhichitisnotwellsudilt¢ted

Workplaceforu

msexpandworkerrepresentationbeyondthel
imitsofcollectivebargainingbyproviding
workerswithaninstitutionaldisedvoicedlnm

anagerialdecision-making

Employersrece

ivedifferentbenefitsfromtheworkplacefo

increasedproductivityandprofitabil

m

u
ity

Bycreatingastructur

]

section7?9
eforongoingdialoguebetweenmanagementan

S € €

[

statutoryrecognitionisgivento

therealisationthatunlessworkersandmana

14

dwor kers

gersworktogethermoreeffectivelytheywil
lfailadegqgquatelytoimproveproductivityan

dlivingstandards

TheBillenvisagesaclearandstrictinstitu
tionalseparationbetweenworkplaceforums

Therationalef€£fo

andcollectivebargaining

inthefi1i

tokeepdistributivebargaininga

14

rthisinstitutionalseparationis

r s tplace

4

s oastoall

4

ndco-operativerelationsaparcrt

I nSo

owthelatteranopportunitytodevelop

uthAfrica

aco-operativeeffortisneededn

4

A sweenterneweconomdicmnm

asneverbefore
arketsandfacedemandsforrestructuring,

14

o w

f

Toensurethatthis fl
exibilityisnotachievedattheexpenseofwo

lexibilityiscrucial

st ructuresa

rightsandjobsecurity,
renecessarytofacilitatecommundicationan

dco-operationbetweenmanagementandlabou

ronproduction-relatedmatters

r Kk e r s

moreor les

4

s freeofdistributiveconflictsoverwages

Managementcannotexpecttoenjoytheflexib
ilitytoadapttheworkplacetoilitsuniqguecir

cumstancesunlessemployeeshaveavoilcedind

esigningtheseadaptations

Workplaceforu

ms supplementmanagerialprerogativeatthe

workplaceanddistributionalconiflictatin

dustrylevelwithworkplace-basedconsulta

tionbetweenmanagementandlabour

14

A s such

theyvareacounterbalancetoinstitutionali

sedadversarialismnm

TheBillenvisagesthre

eformsofparticipationbyworkplaceforums

in

Thefirstisoneofinformation-sharing,
whichtheemployerisreguiredtopresentrep

ortsonpastandanticipatedper formanceand
discussissuesarisingifromthereports

section?83

S e €

[

Thesecondisconsult¢tatdion

)

3

(

intheformoftherightofemployeestobecon
sultedinrespectofproposalsconcerndingde

finedmatters

4

s ection&84 ] Thethirdis

S e €

[

inwhichanemployer

jointdecision-makding,

isprecludedfromimplementingproposalsco

ncerningdefinedmattersintheabsenceofco
nsensusbetweenitandtheworkplaceforunmn
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The NEDILACagreementdetadil

]

s ection 86®6
sthemattersforconsultationandjointdeci

s ion-making

e
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e

TheseareprovidedforintheBIi

s ections 814

Oobyagreement

andcanbeaddedHt
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8

an d

[ s e e

Ot heraspectsoftheworkplaceforumsjustif f

ymention -

aworkplaceforumcanbeestablishedonlyatt

hereguestofarepresentativetradeunion

histradeundion

i stoensurethat

A}

trigger

andm

workplaceforumsmustnotbeconcedilived,
us tneverbepermittedtobeused,

ivestotradeunionism

asalternat

I3

otherthanthosedefinedinthestat
namelvyanemployeremployingnofewerth

anlOOemployeesandatradeunionrepresenti

ngnolessthan?5ao

4

pa r t i e s

(

u t e

, ar

centofemployees)

per

efreetoestablishaforumalongtheldinesofs

t hese f

orumswdillnothaveanystatutoryundecrpdinni

ng

14

However

tatutoryworkplaceforunms

’

theBillencouragespartiestodesignthediro

WhentheCommissionrecedlves

anapplicationfromarepresentativetradeu

wns = tructures

itwillec

niontoestablishaworkplaceforum,

t hee

14

onveneameetingbetweentheapplicant

mployerandanyotherregisteredtradeundion

inanattempttogetthepartiestoreachagree

mentontheestablishmentandconstitutiono

t hen

Ifanagreementdisreached,

thatbodyisgovernedbytheagreementandnot

f suchabody

s ection 8
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(

eprovisionsofChapterV

ifatradeunionrepresentsalltheemployees

inaworkplace

itmaychoosetoappoilintitsre

4

presentativesasmembersofaworkplaceforu

s ection&8l

[ s e e

m

Regilistrationoftradeunionsandemp

272.

associations

l oyers

Theexilistingsystemofregistrationoftrade

unionsandemployers

thyandbureaucratdic

organilisationsisleng
Inaddition

iscretionarypowersgiventotheRegistrara
ndtheprohibitionofregistrationintheeve

t hewided

4

anexilistingunionisconsideredtobe

sufficientlyrepresentatdive

ntthat

havebeenfou

4

in

14

ndbytheFFCCtocontraveneILOs¢tandarcrds
particularArticlelITITofConventdion 87 nowr
Theregistrationot

atifiedbySouthATfrzrica

14

tradeunionsbyreferencetoaracialgroupan

dpermittingtradeunionswithraciallyDbase

dconstitutionstoberegisteredsimilarcrlyc

onflictwithIILOs¢tandards

t ion

andourConst¢titu

14

TheBillprovidesforasimpleregistrationp
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TheRegilistrarnolongerhasawdided
iscretiontorefuseregistration

rocedure

T heRegis

sdiscretionisdirectedatensuringde

\l

t rar

financialaccountabil

independenceandnon-discriminationw

4

mocraticpractdices

ity

4

Thereilisnowcomp

sstandardsand¢theright

ithintheseorganisations

liancewiliththeITILO

\l

tofreedomofassociationasguaranteedinou

rConstitution

s ection 9
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[

Conciliationmachineryandprocedu

273.

e

Ex i stingstatutoryconciliationprocedure

complexandpilittedwdithtechndi
Successfulnavigationthroughth

sarelengthy,

calditdies

eproceduresreqguiresasophisticationande
xpertisebevyvondthereachofmostindividual

sandsmallDbusiness

Themeritsofthedisput

eoftengetlostinproceduraltechnicalitie

Errorsmadeintheinitiationofconciliat
ionprocedurescanbefataltoanapplicant

claimforreldief

S

andpoo

4

Al ackofresources

rremunerationandtrainingallconspiliretor

enderthestatutoryconciliationservicesi i

neffectual

Th e sefactorsencourageworkersandemploye
rstoresorttoothermethodstoresolvedispu

Theabsenceofproceduresforthedindepe

ndentandef fectivemediationofdisputesme

t e s

ansthatmanyresolvabledisputesculminate

inindustrialaction

Ourstatutoryconcil i

ationinstitutionssettleonaverageonly?2O O

(industrialoc

%

t o 30
Inothercountries

conciliationboards)

(

ounwcils

%

S €

14

ofdisputes

)

o°

ttlementratesareashighas?7O0%¢to90

TheBillfundamentallvyvyanddramaticallyove
rhaul sthedisputeresolutionprocedures

m

14

I testablishesa

achineryandinstitutions

Mediationand

)

CommissionforConcildiation

Arbitration

Itrecognise

theCommission

(

sandactivelypromotesprivateproceduresn

egotiatedbetweenthepartiesfortheresolu

tionofdisputesandadoptsasimplenon-tech

nicalandnon-jurisdictionalapproachtodi

sputeresolution

Part

I,

I

Y

Chapter

S € €

(

TheCommissionisindependentoftheStatean

thusenablingits

resourcestobeeffectivelyusedindisputes

involvingthepublicserviydice

r

dtheDepartmentoflabour

Itisdesigned

C

asaone-stopshopforresolvingdilisputes

mmissionerswillattempt

inthefirstplace

r

medil a

I ftheseattemptsfa

toresolvedisputesbyconciliation,

4

tingwhereappropriate

i1

, inspecifiedcircunm

theCommissionwilI1

r

determinethedisputebyarbitratdi
Inothercircumstanceseilitherpartymayrcr

efertheunresolveddisputetothelabourcCou

4

s t ances

o n
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1

s ection
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[

rtfordetermination

section9andsection9id4

forexample,

4

e xpertande

4

Theprovisionofaprofessional
ffectiveconciliationservicedlsdesdignedHt

, willzred

inturn

ucetheincidenceofindustrialactionandpr

omoteafavourableclimateforinvestment

14

opromotelabourpeacethat

scentralthemesisitsrecogn

Oneo ftheBill
itionofprivatelvyagreedprocedurcres

s e e x 1 st

I £t he

thepartiesarenotreqgquiredtofoll

4

Adisputewi1lllop

roceedthroughthemechanismsagreedtobyth

owthestatutoryprocedures
eparties

Thiswilillpreventtimeconsuminga

ndcostlyduplicationofproceduresforthep
artiesandrelievetheCommissionofasigniH £

icantpercentageofdisputes

f orexamp

r

[ s e e

)

3

(

s ection 6o 4

4

1l e

-1 4

13

Enforcementofthelawandcollectdiyvwv

e agreements

274.

Theuseofthecriminallawandprocesses¢toen
forcelabourlawandcollectiveagreementshb
reachesinternational standardsandhaslon

gbeenacceptedasinappropriate

inef fectual

costlyand

4

intheBill, byprivatel

awmethodsofenforcementandself-regulati

Ithasbeenreplaced,

Thistakestheformoifstatu

onbytheparties

privatearbitrationanda

r

toryvarbitration

djudicationbythelLabourCourt

Unfairdismissal

275.

Our systemofadjudicatingunifairdismissal
sisoneofthemostlengthyandexpensivedlnth

it failstodeldivermea

ningfulresultsanddoesnotenjoytheconfid

enceofitsusers

4

Despilitethis

eworld

dismis s

Notsurprisingly,

alstriggerasignificantnumberofstrikes

theadjuddic

4

Contrarytoinitialintentidions
ationofunfairdismissaldisputeshasbeconmn

ehighlylegalisticandinaccessible

I t can

takeuptothreeyearsbeforeanunfairdismis

salcaseisfinallydeterminedbytheAppella

teDi1ivision

Reinstatementisnolongerredga

rdedastheprimaryremedyforworkerswhower

eunfairlydismissedandthereisnocappdingo

fcompensationawards

t hesy

Conseguently,

stemlackslegitimacyandfailsasacredible

alternativetoresolvingdismissaldispute

sthroughpower

a sy s te

14

Int heabsenceofprivateagreements
mofcompul soryarbitrationisintroduced o

rthedeterminationofdisputesconcerndingd
ismissalformisconductandincapacity
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Byprovidingforthedetermdi

]

91

1

s ection

nationofdismissaldisputesbyfinalandDbdin

dingarbitration

uilck

g

4

theBilladoptsasimple

r

cheapandnon-legalisticapproachtot

14

T heben

headjudicationofunfairdismissal

efitsofarbitrationovercourtadjudicatdio

nhavebeenshowninanumberofinternatilional

s tudies

however, ismadedilincase

4

Provision

sofallegedunfairdismissalsrelatingtoca

4

constructivedismissal

oralackofclarityoverthereasonsforthedi

smis s al

r

pacityorconduct

forapartytoapplytothedirectoro

4

ftheCommissionforthelLabourCourttoadijud

icatethedispute

insteadofitsbeingrefer

r

Indecidingwhetherorno

redtoarbitration

thedirectormustta

keintoaccountfactorssuchasthereasonfor

dismissal

4

ttoagreetothereqguest

whetherguestionsoflawareradlils

4

thecomplexityofthedispu
whetherthereareconflictingarbitrati

4

edbythedispute

t e

14

andthepublic

14

onawardsneedingresolution

interest

TheBill

doesnotpermitanappeal fromthearbitrato

Thisisdesignedtospeedupthepro

cessandfreeitfromthelegalismthataccomp

aniesappealproceedings

s awavrd

Appealsalsolead

in

hasanegativelimpactonreinstatement

asaremedyandunderminesthebasicpurposeo

fthelegislation

14

T h i s

toinordinatedelaysandhighocosts

t urn

14

Aprimaryobjectiveoftherevisedsystemist

oOoensurereinstatementasthepreferredreme

Thisobjectivedlsbase

9 3

1

s ection
donthedesirenotonlytoprotecttherightso

ftheindividualworker

dy [ s ee

buttoachdiievetheob

4

jectsofindustrialpeaceandreduceexorbit

Itispremisedontheassumptionth

atunlessacredibleandlegitimatealternat
iveprocessisprovidedfordeterminingunf fa

antocos¢ts

workerswillzresortdt
oindustrialactioninresponsetodismissal

r

irdismissaldisputes

theBillj

Byprovidingforprimaryremedy,
ustifiablycapscompensationawardstoapre

s cribedmaximum

L abourcourts

276.

ThebroaddiscretionoftheIndustrialCourt
todetermineunfairlabourpracticesandthe
systemofappealsfromthesedecisionshavenmnmn

adeitdifficultforparties

fthelaw

fromareadingo

toascertainandunderstandtheext

14

4

I thasledto

entoftheirmutual obligations

costlylitigation

ThetimetakenbytheCour

ttohanddowndecisionshasalsounderminedHt

heresolutionofdisputes

Bycodifyingrightsandcollectivelabourre

l ations

theBillseekstoachievecertainty

4

Page 185 of 191

http://www.polity.org.za/html/govdocs/bills/1995/labour_relations_bill.txt



8/12/06 12:42

Untitled

andtoleaveaslittleaspossibletothediscrcr
etionofadministratorsandadjudicators

C

onsistencyintheinterpretationandapplic
ationofthelawwilllbeenhancedbythecreatdi
onofalabourCourtwithintheDepartmentofd
usticewiliththesamestatusasadivisionofth

eSupremeCourtandwithnationaljurisdicti

TheCourtwilillhaveexclusivejurisdicti

onoverlabourmattersundertheBill
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hapter
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Part

vVII,
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TheneedsofsmallDbusdiness

277.

TheBillhasbeendrawnupwilthdueregardtoth
edifferentcircumstancesandneedsofsmall

busines s

Itaccommodatestheseinanumbero

Forinstance

fways

thelawofunfairdismissalhasbeensigniific

antlysimpldified

I thasbeenmadeaccessibl

etosmallbusinessthroughthecodification
ofthelawandtheinclusionofacodeofpracti

S chedule8 ]

and

ChaptervVvITITI

[ s e e

e

non-legalisticandnon-jurisdic

4

thesimple
tionalproceduresforresolvingdi1sputesen

ablesmallbusinessestoprocessdilisputesth

roughthestatutoryconciliationstructure

swithouthavingtorelyonlawyersandconsul

t ants

theconstitutionsofregisteredbargaining
councilsmustmakeadeqgquateprovisionforth

erepresentationofsmallbusiness

t ion
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[

b

(

3

industry-wideagreementsmustprovidefora
nindependentbodypromptlytoconsiderappl

icationsforexemptionfromnon-parties

T

eMinistercannotextendanagreementtonon -
partiesunlessthebargainingcouncilprovidi

de s forthis

s eesection 3

[

workplaceforumsmaybeestablishedonlydinw
orkplacesemployingmorethanlOOemployees

; and

0

s ection 8
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[

right sandremediesareclearlysetoutinthe

Bill

Theuseofplainlanguagemakesthelawmn

oreaccessibletousersandreducestheneedH £

orspecialistadvice

Plainlanguagdge

278.

Thelawsregulatinglabourrelationsareconmnmn
plexstatutescontaininganintricateweboltf

Theirmeaningilisnedil¢the

-referencing

rclearnorconsdiis¢tent

C r O s s

Internationalexpertswereconsultedandwo
rkedcloselywiththeTaskTeamtotrans formt
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hedraftBillintoamoreuser -friendlypdiliece

oflegislation

Theobjectivewastomakethe

laweasilyandeguallyunderstoodbylawyers

ordinary peoplewithoutlegalt

jJudgesand
raining

4

T his i s
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TheBilliswritteninplainlanguage
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4
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drespect

directlya
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ordinary people
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rstandthelaw
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pe oplespendlesstimeexplainingthelawtoo
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r

peoplespendlesstimedisputingthemeandiaing

o flaw

pe oplespendlesstimecorrectingerror smad
ebecausesomeonemisunderstoodthelaw
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’

thelawilisphysicallymorecompactandcostsl

, pbind, package, stor

print

andmanage
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e

Thefollowingplainlanguageprotocolsarec

ontainedinthedraftBill
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4

asfaraspossible

thelawdldlsexpressed,
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thelawdidlsexpressedinordinarywordsusingt

heirordinarymeaning

Whenthatcannotbedo

wordsaredefined:;
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sattentiontothe f
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printed

a r e

thataredefined
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wo r d s

1

’

theBillhasapaginatedtableofcontentstoa

s sistusersinaccessinginformation

’

everyefforthasbeenmadetoavoidormindimis
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-referencing
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flowdiagramstoassililstreadersarecontadilne

dinScheduleld

4

14 inSchedule

SeeflowdiagramQNo

statesthateverycollectdive

)

1

(

2 4

Se ction
agreementmustprovideforaproceduretores

olveanydisputeabouttheinterpretatiionor

applicationofthecollectiveagreement
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