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Infroduction
1. This is an application for ieave fo appedl, in which the
African National Congress, (“the ANC")! seeks leave to
appeal against an Order which | made - by consent —

on the 26t of March 2010; in a matter to which it was
not a party.

The parties

2. The "First Intervening Parfy"? is the ANC, the applicant in
the application for leave to appeal. The ANC needs no
" infroduction herein. _I’r_is the ruling political party of our

land, placed in power by popular and maijority vote in

terms of free and fqir elections.

3. Mr W Harmse, (“Harmse"), was the applicant in an
urgent application, which he bfough‘r against Mr M

Vade' (“Vcwdc}“)' WhO ...... W OS“’\@ . respondenfinfhof e
. application, ("the main application”), in which I made. .. ..

the Order by consent; which the ANC seeks leave to
appedal against.

4. The Second intervening Party is Afriiforum, a section 21

A
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-

~-company, registered. and incorporated as- such, in

oo orderto: -avoid-confusion
2| record this in italics - deliberately - as the ANC made no_application for quve to .

1| dlislike doing so, but for ease of reference [ refer o the pcrhes as ihey are cited, in

intervene and my referral to it as 1he ""First !nten/emng Pc:rfy must fiot delract from

“that fact.
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behalf of its members, and in particular on behalf of a

~ group of persons aiso known as “the Afrikaners of South

Africa".?

The Third intervening Party is the Vereniging van Regslui
vir Afrikaans, “...a voluntary association with legal
personality...”,4 ("The VRA").

The main application and the consent order

-6.

On the 26t of March 2010, Harmse, brought an urgent
application against Vawda, who, [along with others),

had allegedly made his/their intentions clear to display

~a banner during a peaceful march, arronged by the .

“Protection of our Constitution Society”, scheduled for
the 9th of April 2010, cOn’roIning the words "“Dubula
Ibhunu" and also to bring other people along to

shout/utter the said chant.

. Harms contended that the chant meont “Shoot fhe

" white man” or “Shoot the boer" and alleged that the

'po |

chants would cause him injury if allowed to be made at

the protest march.

Harms-was-of the-intentiorn-to-ensure-that-this-doesnot—

happen - hence his urgent application - and sought the
followmgrehef e A e e i

-....3 According-to-an.affidavit fled.in support of the intervening application, deposed ,td

by one Alex Ernst Roets, {“Roets”).
4 Also according to the affidavit by Roets,
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1. "Declaring the publicafion and chanting of the |

words "Dubula Ibhunu” to be unconshfuﬁonal
"and unlawful.

2. Declaring that the publication and chanting of
the words "Dubula Ibhunu” prima facie satisfies
the crime of incitement.”

9. Vawda was initially unrepresented but later in the day,
was represented by counsel, the name of whom has

escaped me.

10. The main application stood down, after it was initially
called, and | was informed that the parties are
attempting to seftle the matter. The matter was
mentioned again later in the day. | was informed that

~ the parties had setfled the matter and | was handed.a
draft order which the parties requested me to make an

Order of Court. The draft order reads as follows:

“1. That the Utterance and/or publication of the
words ”Dubu!o Ibhunu” is unconsﬁtuﬁonol and

"Shoof The Boer/Whn‘e man”

2. That the pubhcohon and chonhng of fhe words
“Dubula Ibhunu”, prima facie satisfies the crime of
incitement.”s

) 1_1_. { cfcjnsideré'd fhe content of the draft order and without

furtheradomade-it-an-COrder-of-Court.-That-was-that,

as fc:r as | was concemed Un’rl! ' was confronted with

" such a furore in the press, that it left me quite

51 point out that the actual Order which was slgned by the Regnstrcr sicmped andmm T

which | found in the Court file on the date of the application for leave to appeal is
not the Order that | made, : : S .




Fronm: | To:0114038888 17/05/2011 10:58  #366 P.006/060

.perplexed, intently. reflecting. — often.—.on what_ _had- - —n ..l

- happened-in--my - Court that morming -and- why - -
something — which seemed so simple and obvious to

me ~ could bé perceived, so differently; by so many.

12. 1t is not my place to attempt to justify my Order in this
application for leave to appeal. 1 need only deal with
the grounds of appeal - that is - if | find that there is
indeed an application for leave fo appeal before me; .
(in that the ANC saw fit fo approach this Court without |
as much as a hint of an application to intervene or join
in the suit) and to decide whether it is reasonably
possible that another Court may come to a finding, i.e.
that | should not have made the draft order an Order of

5

Court.

13. | do ht_)wever, and before | set out to deal with the
application for leave to appeal, briefly deal with the

... legal framework — as i .understood. it to be.on.the 26hof

- March 2010 - and as | sfill understand it to be, whilst
writing this. | do this, to show that | did not merely
B rubberstamp, what Harmse ond Vawda had ogreed to;
but that | - independent of their cgreemenf applied
S my own mind, as to whefher the draft order should be

made an Order of Court.s

: __:;?"_Th_e__m_o_i_n_:qppl_i_;:_c:_iio_n was issued on.the:24% of March: 2010 and.l-had thefilexwith sl

me a day or two before the matter was cailled, during which | had_the_mornent to
read what | could on the subject, lncluding the mcfenc:l [ refer 10 hereunder
-~ expecting strong opposmon o
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The sequence of events since the 24 of March 20107
14, Before | deal with the legal framework, | record the

sequence of events which took place since the 26 of
March 2010.

15. On the 12" of April 2010, | received a letter from the
ANC's attorneys, via my registrar, together with a notice
of applicoﬁon for leave to appeal. This event and what

followed are documented in my response to the letter:-

it

'COURT'S RESPONSE TO REQUEST FOR REASONS

1. On the 12H of April 2010, my registrar forwarded
fo me, a letter by the Applicant’s attorneys,
datfed the 7% of April 2010, together with the
Applicant's application for leave to appeal.

2. In the letter, | was simply advised as follows: U0

.. 7 What is to follow, makes for admittedly laborious reading; but it is necessary, .. ... 0
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1. Wa refer to the above matter and to the order granted by you In the above matter on 26 March
L : - . ‘ :

-2 --We-agt -for the: African -National Congress. Gur client intends to apply for leave Lo appeal against the
above order and will do 80 In the public interest In accordance with the judgment of the Conatitutionai
Court In Campus Law Clinic, University of KwaZulu-Natal v Standard Bank of South Africs Ltd 2006
(6) SA 103 {CC). In particuler, eur client intends to appeal agalnst the court's order that the utterance
and / or publication of the words *Dubula fbhunu” 1s unconstitutional and untawfu! and the order that -
the publication of the sald words prima facie satlsfles the crime of incltement.

3, in order to enable our client to pursue the application for lsave o appeal, our é_-ﬂent requests the
court to furnish It with raasons for the order,

4. In the Interim and based upon the information at our disposal we have drafted an application for
leava o appeal which will be suppiemented when the reascns for the order are furnished. We
enclose a copy of the application,

8. Wae awalt your response In this regard.

3. The almost casual way, in which | am requested
fo furnish reasons to someone who was not a
party to a matter, in which | granted an Order
by agreement, is rafher ungallcnf fo puf it
-mildly. . -

tz

4. There is no attempf, let alone under oath, {as it
ought properly to have been done), fo show
that the Applicant has standing for
approaching me in this manner, save for the
bald statement that an application for leave to ‘

5. .Moreover, the fact that | granted an Order by -

. agreement, (which is undoubtedly by now. . .
known fo the Applicant), in itself, is sufficiently -
compellmg not fo be obhged fo furnish reasons.

6. All of the aforesaid nofw:fhsfandmg | am
prepored fo say this:

61 "renfedwwthew @reler ~~~~~~~~~ by-—consent
_.between the parties after | was satisfied. ... .. ...
that:

~6.1.1.the . consent . .draft .Order, -
which was handed up fo
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________ume was fhe mcmner in

~bring the dispute between
them to an end;

6.1.2. the consent draft Order
would indeed bring an end
to their dispute; -

6.1.3. the consent draft Order
contained nothing which
offended public poiicy, the
boni mores of our society or
in any manner conflicted
with any of the principles of

“ourLaw.”
{1.) If not to the press, some highly critical, but unenlightened,

academics and wrilers who continue to incomectly refer 1o my
“Judgment™.

My recordal that the ANC needed to show ifs standing -

herein "under oath, is significant. it was ultimately

igno_redf‘

In the notice of application for leave to appedl, the

— ANCinitially raised only three grounds, i.e. fowit: ... [

1.""The court 'erred in imposing an absolufe =
“ prohibition on the utterance, publication and
chanting of the words in question irrespective
of the fime, place, manner and contfext in
‘which the words are uffered, pubhshed or

2. The Court erred in failing to give any or

sufficient consideration fo the guarantee of

Consfitution.
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Constitution in circumstances in which the
Promotion of Equality and FPrevention of
Unfair Discrimination Act 4 of 2000 was
enacted fo give effect to section 16(2) and
section 9 of the Constitution and application
ought to have been directed to the Equality
Court exercising powers in terms of Act 4 of
2000."

I heard nofhing more - from anyone - until Mr Marcus,
appearing on behalf of the ANC, teléphonico"y
contacted me somewhere in October of 2010 and
aranged a dote for this application, i.e. the 29h of
November 2010,

Unbeknown to me, the ANC had fled an amended =

. May 2010.8 The amended notice of c:p'plicoﬁon for lec%wé

to appeal was accompanied by an affidavit by one
Thandi Modise, (“Modise"), who adlleges to be the Deputy

_.Secretary of the ANC.-The -ANC's amended grounds of . 1
dppeal are set out in an annexure to this amended .
application for Jeave to “appeal, which | deadl with

hereunder.

Under Coverofg nofice dated the 17t of November

:Qofl;QfAfri_—ferfu-m—.—a-n-d—fh-e—v-m—ﬁf@éf an application for leave

1o Infervens, supported by a founding affidavit by Roets, |

® | saw this document for the first fime. during-the “argumenit iR this application for

leave fo appedl,
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matter, but diso the application for leave to appeal.

_The ANC filed an answering affidavit, dated the 24t of

November 2010, in opposition o the aforesaid
application for leave to intervene, deposed to by its
attorney, one Viwe Lunhga Soga, ("Soga”).

The ANC's application for leave to appeal was argued -
the Court file being in g complete mess nonetheless - ang
heard on the 29t of November 2010. At the argument,
the ANC, Afriforum and the VRA handed Up written

submissions.?

lreserved my Judgment.

During the middle of December, two weeks after the
hearing of “this application, | received o] Telethne
message at my chambers from My Du Plessis, acting on

commence w_jf_h___’rhe ‘wrifing of my_Judgmen’r, as he,__;-

- 3_i:hfé'ﬁd:éd. fo' file cddi’rional written submissions.

25.

Upon my retumn from leave, during the third week of

January 2011, 1 found that the ANC had fieg.

-

~ behalf of Afriforum___cn.d........the....VR..A,---requesﬁng...m. etfonot

seeking to oppose, ‘not-only the ANC's sanding in s

S

_ "iﬁb@l_én"_je_r-)‘_-té-Fy—er-f-’re-n—"—S'Ubmismons and  Mr  Omar,
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written  submissions. | had not received any additional
written submissions from Mr Du Plessis. | thought nothing of
it and waited for him to do 50.

A few weeks later, towards ’rhe end of February 2011, it
dawned upon me that there could be every possibifify of
a misunderstanding and | took the liberty of speaking to

Mr Du Plessis's secretary, who confirmed that this was the .

case. They had in fact sent me their additional written
submissions somewhere in January; | cannot quite recal.
She undertook to, and did in fact (ogcun) send me the
oddmonol wnften subm:smons which | received on or

.cabou’r the last day of February 2011. This caused me to

send an e~-mail to all the parties' representatives, advising

~them of this fact and | unden‘ook fo finalize this Judgment

as soon as | possibly could,

This_notwithstanding, Mr-Omar- commenced sendmg -

to when my Judgment herein would be for’rhcomlng Al
of this came fo a head when he saw fit to actually phone

req vests verbally.

N

me on my mobile and repeo’red hIS earher wrf’rfen___ o

28,

I mdacofed 1o Mr Omar that | thought his telephone call . .
" was improper and that t was unprepared to discuss the

maiter with him. Mr Omar followed this conversation up
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follows:

‘To date the judgment has not been handed
down. Afgri has approached the Internationagi

couniry.”

Mr Omar's conduct is improper. These allegations ar

~ designed. to influence  and PUT pressure “on me. the
impropriety of which is such that | wil request the Registrar

to furnish o copy of ’rhis Judgment to the Law Society for
investigation and further measures,

had finally received alt-the papers/written ‘submissions

herein. There was thus no undue delay.

e

P

- Wwith_a.letter, the -contents: of Which, infer diia, read w
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The _1_99__9!_.__f_f_a_m§wnrk__ag.qinst..whi.c.h.;he Orderwasmade

31. The right to freedom of expression, fundamental fo any
tfrue democracy, is one of the entrenched fundamen’rq__l
rights, in the Bill of Rights.10 '

32. Section 16, of the Constitution, provides that:-

“{1) Everyone has the right fo freedom of
expression, which includes —

(a) freedom of the press and other media; ()

[b}freedom  to receive or impart
information or ideas;

(c) freedom of artistic creativity; and

(d) academic freedom and freedom of =
 scienfific research.”

33. There are, hoWever, imitations to the right to freedom of

expression, which like other rights, including fundamental
rights, is not absolute.

- 34. Van Wyk points out that the right to freedom of expression . -

- s limited by:-

'34.1.’rhe Common taw, such as the Law of
defamation:12 ' o

' CHRISTA VAN WYK: HATE SPEECH IN SOUTH AFRICA; The XVlth congress of the

. ,,,,I,nternczlionc:LAcc:demy———of———eornp_qtqfiy.e;:l;aw;:;anbane-,—-----l-4'h--- ~—20—uly—2002{The

updated electronic version.) Her lucid essay on the fopic is insightful; comprehensive
and Tquote from it extensively herein.
12To the extent that these are consistent with the Bill of Rights.
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..34.2. State interests, such as the 'hOi‘ionoi'se'cUrity; the

public order, the constitutional order. the pursuit
of national unity and reconciliation, public
safety, public health, public morals and

democratic values:

34.3. The rights of others {oand therefore conflicting
rights have to be balanced);

34.4. The fact that it does not enjoy superior s‘rqfus (-
and does not cu’romo’ricolly frump the right to
human dignity or the right to equality;

34.5. The fact that it may be limited by complying
_with the provisions of the general limitations -
clause, section 36, of the Constitution: and

34.6. The fact that 'secﬁon 16{2) provides fof a-
curtailment thereof, with the introduction of an

__intemal limitation. ... .

- 35. Section 16(2) reads as foliows:

(2] The right in sub-section (1) does not extend to-

(al propaganda for war:

___ [b]incitement of imminent violence; or

fcl-advocacy of hatred that is based on

that constitutes incitement to cause

harm:"—
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3¢ Before | deal with the internal limitations to the right to

freedom of speech, | think it-appropriate ‘to ‘quote ¢
concise summary by Van Wyk'3 on the nature of the
right to freedom of expression and to consider if the
chant'in question can somehow — quite irespective of
any limitations — be said to fail in any of these broad
categories. She says:

"Freedom of expression i generally deemed

necessary fo promote scientific, arfisic and (o

cultural progress. Even the expression of false
ideas (false speech) provokes further debate and
the search for truth. Expression is seen as means of
fulfiiment of the human"'perSOnalify, and is closely
related to other fundamental rights and freedoms,
such as the freedom -of religion, belief and
“opinion;4 the ' right to dignity;'s the right to
freedom of association;s the right to vote and fo
Sstand for public office;’” and the right to
assembly.’8 It js seen as g prerequisite for free
political activity, and recognises the importance,
both for a democratic society and individuais, of
the abilify to express opinions, even when. those. .

 Views are confroversial.’® Even unpopular views (0

are folerafed in the marketplace of ideas, and -

society needs to be able to hear. form. and

express opinions and views on a wide range of
matters. One of the goals of freedom of expression
is therefore to assist in the democratic decision-
making and fo aid in the process of stability and

13 Supra, | quote,m{be_lacrne,d_cuthorls_feotneieskverbuﬁ:n.

14 Section 15 of the Constitution,

6 Section 18 of the Constitution.

17 Section 19 of the Constitution.

"7 South African National Defence Foroe Union v Minister of Defence 1999 (4) SA 469
{CC) parg 8. ' e
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..... change in-society.20-This is all the more imporanting -~
@ counfry such as South Africa where the
~democracy is not yet firmly established and where
there is o commitment to g society based on a
“constitutionally protected Culture of openness
and democracy and universal human rights for alf
South Africans of all ages, classes and colours, "2

37. The beleaguered chant in question is not an opinion or
a viewpoint; and even if it was, it is not one “which our
sbciefy needs fo be able to hear",

38. It does not “assist in the democraﬁc_decisfon making®”,
nor does it “aid the process of stability and change in
society”. If anything, it serves to. destroy all of this.

39. Itis nota “prerequisi_f_e_ for free political acfivity”.

40, 1 IS not necessary “to promote scientific, Grﬁsﬁc;‘ or
cultural progress”. If | am wrong about the last-
“mentioned, i.e. “cultural progress”, | was not told this. It is
not a ground of appeal and no evidence was . ... L

o subm;’n‘edfo show fh;s_

41. It cannot be “a means io fulfiment of the human
personolffy". Again, if  am wrong about this, this was not
raised as o ground of apped|, noﬂr 'Wc:t's:ciny e'vid'en_c:ﬂ_e__

“placed b"efd'ré metoshowins

'"'::;;'::;:;%";B_ums;::s;upremal?ex:—Essa-ys—ef’—?’he—Gons-ﬁfuﬁon"Prese'n'téd o Marinus Wiechers 35 4 6,
2§ v_Mamabolo (£ TV, Business Bay-and the Freedom of Expression Institute
Intervening) 2001 (3) SA 409 {CC} para 37; Shabalala and Others v Attorney-General, . . :
Transvaal and Another 1996 (1} SA 725 (CC} para 26.
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42, Moreover, even if it can be said. -that the chant s
Necessary to promote culturgl progress ‘and ‘for the
fulfilment of the human persondlity, the right to jis
utterance has to be balanced against the rights of.
others, affected by it and only, once and if it passes
muster under section 16(2}) of the Constitution.

43. Van Wyk correctly states that section 16(2) operates
independently of secfion 36 and infroduces g
curtailment of the right to freedom of expression. | am

mindful of the fact that - as an exception to the right to
freedom of expression - section 16{2) has to be
interpreted restrictively. |

44. Van Wyk,2 - significantly - states thaf:

“Section 16(2) places certain forms of “"hate
speech” -~ oukside the right of freedom of
expression and removes them from the ambit of
consfitutional protection. The right to freedom of 1
-expression does not extend to thelisted categories GR
of speech, which in advance have been singled = -
~ ouf--by the  framers of the ~South - Affican
- .Constitution .as - not —deserving ~ constitutional
protection, since they have, amongst other things,
fhe potential to impinge adversely on the dignity23 :
- {one-of the core values of fhe'Consﬁfuﬁon) of I
thers cnd_ccuse...fhem -harm.-24" TR L

% Supra. Again, | also guote the le__qm.e.d_author-i-s-feetnoies.
T THe Gthers being equality and freedom, : : T
2 The Istlarmic Unity Convention v the !ndependenfﬂroodcasﬁng Authority and Others
{ 2002 (4) SA 294 (CC) para 32.
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A5, This- analysis by Van Wyk s’ undoubtedly correct,
-~ Moreover, Van Wyk refers io Burns, 25 who remarked that
unlike people in many other countries, South Africans do
not have to excxmine," andlyse and agonize over the
question whether or not to prohibit hate speech - c_us f
did not - and that there is no need to debate issLJes
such as whether hate speech should be heard and how

the consequences should be dealt with,

46. Van Wyk states further:

“The debate which has been raging elsewhere,
namely whether hate speech should be
protected as expressions of thought, or whether it
should be repressed as infringements on the right.
fo ‘equality - in short whether equality should be
considered as the most important constitutional
value - has fo a large extent been made
unnecessary in South Africa. By excluding
advocacy of hatred from  constifutional
protection, South Africa has also implemented

various_international. documents. which .demand. - - 1

- that hate speech should be proscribed.” R

47, Ve Wyks refers further fo Buns and stafes:-

“She argues that hate speech is by nature _
_insulting, degrading and of low value and does
not advance any of the goals of freedom of

" “expression m'enﬁonad;crbo_v_e._She_pe-ir-)-f-s—--fe—the

fact that many people in diverse societies

encounter ihe very real problem of hate speech, |

# Referred fo in footnote 27 of the learned author's essay. Burns: Suprema Lex: Essays
on the Consfitution Presented to Marinus Wichers. '
2 Supra. '
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SYnonymous with. expressions. of racial-hatred -and-
~ racism, has a destabilising and divisive effect on
society. It encourages discrimination between
groups  which may lead to violence and
breakdown in public order." -

48. lagree with the approaches of Burns and Van Wyk.

49. The Promotion of Equailty and Prevention of Unfair
Discrimination Act,27 (“the PEPUD-act”}, was enacted to
give effect to section 928 of the Constitution, to prohibit -
unfair discrimination and harassment, 1o promote -
equality and eliminate unfair discrimination, to pro_hibii
hate speech and to provide for matters connected
therewith.2? i
50. Von_'Wyk puts the interaction between the hate speech
provisions of the Constitution and the PEPUD-act into
perspective. She says: |

<
LT
. \ ‘ﬂ'

constitutional hate  speech provision. While the
- consfitution-puts these forms of expression outside
-.constitutional protection, the act clearly prohibits

hate speech ond cregtes rights. It provides

remedies, apart from existing Roman-Dufch

~common “law" offences and other remedies 1o -

_counter the harmful effec fs of hate speech.™

27 No 4 of 2000,
#The clause dealing with equalily.
- - % See the Preamble to the PEPUD-act.
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91, One of the objects of the PEPUD-aict0 is 16 give effect fo
- theletter and spirit of the Constitution, in'pdr’riCUIdr'# S

“{b}{v} the prohibition of advocacy of hohed
based on race, ethnicity, gender or
- religion, that constitutes incitement to
cause harm as confemp!ated in section

16{2)(c) of the Constitution..

52. Section 10 of the PEPUD-act prohibits hate speech ond'

reads as follows:

“(1) Subject fo section 12, no person may publish,
propagate, advocate or communicate
words based on one or more of the
prohibited grounds, against any person, that
could reasonably be consfrued o
demonstrate a clear intentionto -

(a) be hurtful;
(b) be harmful or fo incite harm;
{c) promote or propagate hatred."

53 Prohlbﬁed grounds are defined as:

“(a) race, gender, sex, pregnancy, marital siatus,

_ethnic - or  social -origin, - colour; - sexual
orientation, age, disability, religion,

conscience, behef culfure !angucge cnd

- birth; or

{b) any other ground where d:&cnmmchon bcsed

e

on that other ground -

(ijcauses.. .or. .perpetuates - - systemcitic ~

disadvantage;

 Section 2.
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- (i) adversely affects the equal enjoyment of

a person’s rights and freedoms in a

serious manner that is comparable to

discrimination on a ground in paragraph

(a}.”
Section 10 of the PEPUD-act contains an important
proviso, i.e. the bona fide engagement in artistic
creafivity, academic and scientific inquiry, fair and

accurate publication of information, and advertisement

or notice in terms of set:ﬁon 16 of the Constitution, isnot .+ -

prec:iuded by this section.

It is clear that the PEPUD-act creates specific categories

- of expression, which it expressly forbids and that these
categories far extend those forms of hate speech which

section 16 of the Constitution places outside the ambit

of constitutional protection.

_constitutional emphasis on  values such as.  hurnan

—dignity,- equality, non-racism-and non-sexism, it would

not be difficult to justify hate speech limitations.3!

Having dealt briefly with the nature of the right to.

RPN

freedom of expression and fhe limitations thereto, what

remains 1o be said, is how | understood, on the 29 of |
March 2010, {and how | sfill understand), the way in

31997 South African Journal of Human Rights 135 140, | |
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It cppéars to me that there are potentially two enquiries
in this respect. The one is to andlyse the words under
attack from the perspective of section 16(2} of the
Constitution, in order to establish if it falls outside the
ambit of constitutional protection, and the other i.€ fo
establish whether it falls under one or more of the
prohibited cc’re_goriés created under section 10 of the
PEPUD-dcf. To me, it has never been entirely clear which
of the enquiries ought to be embarked upon initially {or
if they should be embarked upon simultc:-neously)_ or

~even if the enquiry should actually include both

approaches, or if one could suffice. Qur jurisprudence
will shed light on that in due course. For now, | need not
deal with it, as in my view; by any analysis the chant falls

foul on both approaches.

FEither wcy, van Wyk poim‘s out that the consﬁtuﬁohcl_ |

s'rrmgent one. | agree and | remain mmdfui ’rhereof

___In the enquiry.into whether speech. constitutes- speech; -

for which there is no constitutional protection in terms of

section 16(2)(c) of the Constitution, according to van

Wyk, there are two elements which should be present
before an expression will amount to advocacy of hatred

or hate speech, i.e. -
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60.1. advocacy.. of.......hdfred that-is--based--on-race,

~ethnicity, gender orreligion; and
60.2. that constitfutes incitement to cause harm.,

61. In my view the analysis whether speech constitutes hate
speech, requires a passionless and objective
investigation into the actual words of the utterance
under Considerqﬁon;ﬂ a comparison thereof with the
internal limitations created in terms of section 16(2)(c) of

the Constitufion and if the utterance falls foul of the. -

internal limitations; there ends the enquiry.

62. Only, and if the utterance successfully traverses the

~ internal limitations contained. in section 16(2}{c) of the

Constitution; then a balancing enquiry may be called
for in terms of section 36 of the Constitution - which |
need not and do not deal with -~ as a result of the

opprocch | took and still take hereln

'63 !n ’rhe mveshgc’non whe’rher ’fhe u’rtercmce faills foul of

manages to ncvagq’re safe passage beyond it, the

. m’rem‘;on of the person making the utterance is wholly

irrelevant. -

- '_ ’rhe lm‘emc:l Aimitations of the Constitution. or whether I

‘declaration under consideration, (nor is it for our Courrs)
to dlcmte how the beholder thereof, should perceive it,

2 Given their ordinary grammatical meaning,

wWcSA'-1*“wl’r 15““n0“1* for 1he maker 7/ arficUlafor of the express:on / N
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“exhortation, pleading for, supporting or coercion.” She
states further that “hafreg” may be interpreted to mean
an intense, passionate or gctive dislike, ill-will,
malevolence, or feeling of antipathy or enmity,
connected with @ disposition to injure. The chant und‘er

consideration falls in all of these categories.

On the fopic of race, there is no doubt that “Boer”

connotes.the white man.33 This is common Knowledge,
but Modise goes a long way towards confirming this 'by

stating in her offidavit in support of the ANC's
~application for leave to appeal:- B -

“The song in question forms part of the history of
the ANC's struggle for liberation."”

Accepting that this is so - for current purposes - it is also

____no:..sec:r._e_t___thqt,’me__ ANC's “struggle for liberation” was =~
dlways directed at the white oppressive regime: which it
- succesfully-ousted. The chant was therefore directed at

white people, or at least an element amongst this race

~group;-and it still is. The chant wds designed to instail

fear in the heart of the white oppressor and it

un dpumedlymdidw.ﬁmiswihexéf@re%ea\sena~bf-eﬂ~+o~s'oy"rh"c’r“ifs

~use-todaystill-incites-fearin the ‘heart of many white

beholders, (f_Qr__m.or_e_thon_-on.e_e-nel—-e—half—-deeed-es-——no

¥ Or atleast a part of this race group, |
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. to them, (or to chrmse) that they should percerve |’r

68.

69.

- 70.

~ chant ou’mde of fhe nght to freedom of expressron omd 3

71.

__section_10_of the PEPUD-act-in-any-detail-herein- By-any

otherwise.

A finding is thus justified that the chant constitutes
“advocacy” of "hatred” based on “race”. '

All that' remains is a consideration of whether it
constitutes “incitement to cause harm”. Again, the
enquiry is restricted fo the actual words and no expanse

of evidence can or must detract from that fact. The

words of the chant - in clear language - constitute

incitement to cause harm.

~internal limitation in terms of section 16(2)(c) of the
Constitution. 1t constitutes hate speech, which is moved

beyond the scope of constitutional protection and from

~removes it from’ ’rhe ombl‘r of cons’r:’ruhonat protection.

| do not deal with the enquiry as to whether the speéch

falls into one or more of ’rhe prohlbn‘ed cofegones of __

Jonger the oppressor]. and | am not at Iaben‘y is dic‘rofe S

TN

“The chant under consideration fhéréfore"fqlls foul of the - -

a generol I:mlfohons _analysis. Section 16(2) (c) ploces the

——————analysis; Hai-to-see-how it-does not, and &s Berfalsmann
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foundd4-

"If this yardstick (section 10 of the PEPUD- -act) is
applied to the offending words in the relevant
song, they constitute prima facie hate speech.
See further Strydom v Chiloane 2008 (2] SA 247
{T) "35

Finally on this topic, our Constitutional Court has long
since emphasized that it is in the interest of the State to
regulofe hate speech in our land, as hate speech may

pose harm to the consfitutionally mandated ob;echve'

of a non- rccrst and non-sexist society.3¢

Thls concludes the brlef synopsis of my undersfondlng of

' *’rhe Iegal framework on fhe 26ih of March 2010; and in

74.
 under cons:derohon herern c:nd on The 15* of April 2010

- my view'it has not changed since then.
The Judgmeni by Bertelsmann J .
Slgnrﬂconﬂy, a mere three dcys affer | mode ’rhe Order..—owie. \
-~ Bertelsmann J heard an urgent application in the matter

-of Afriforum and Another v Malema, in the Northern
- Gauteng High Court.37. .

D e
1 b

ThlS mc’r’rer concemeel ’rhe -SEME- chqm‘ cmd Afrn‘orum_ L

35 Infra, ot p240.

- 31 deal with this Judgment hereunder. -

ughfwonwurgent““mrerdlct cngcuns’r fhe respondent -

38 The Islamic Unity Convention v The Independent Broadcasting Authority and Others'
2002 {4} SA 294 (CC) at paragraph 33.
37 Thas matter is reported at 2010 {5) SA 235 {GNP)
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 prohibifing and inferdicfing him from publically uttering
~ the chant pending the outcome of the final
adjudicafion of a complaint laid against him in the

Equality Court.

76. Bertelsmann J, had little fime to his disposal to write his
Judgment, (he stated as much), but in the little time that
he had - with respect to him - he undoubtedly came to

the right conclusions. '
/7. Bertelsmann J found:

"Prima. facie the words ‘shoot the farmer’ mean
that farmers should be attacked or killed. If this is
~ correct it would clearly consfitute hate speech
~against that population group. The words ‘shoot
the farmer’ can hardly be distinguished from the
words ‘kill the boer, kill the farmer,’ which slogan .
was declared fo be hate speech in the matter of
the Freedom Front v South African Human Righfs
Commission and Another 2003 (17) BCLR 1283
(SAHRC). The chairperson, K Govender, who spoke .

~on behalf of the unanimous commiitee, said the RGO R

N fol_lo_wi_ng_on_p.qge_._l.2_99;______ R

'The “slogan, under consideration in_ this
appeal, was chanted at high profile
functions organised by the African. National
Congress, the ruling party in this county.

“These events and the chanting _of the

slogans- were widely publicised. There can

be—no—doubt that the slogan, given ifs
~content,.its history-and-the-contextin which -
it was chanted, would harm the sense of

wellbeing, contribute directly 16 o feeling of .
margindlization, and adversely affect the

. dignity of Afrikaners. The slogan says fothem
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- that they are still the enemy of the mqjority
- of the people-of this-country.- i contributes

fo the alienation of the target community
and conveys a particularly divisive message
fo the majority community that the target
communily is less deserving of respect and
dignity. This generalised slogan is directed

against an enfire community of people.

Words convey meaning and do cause hurt
and injury. There is a real likelihood that this
slogan causes harm.' '

The same conclusion would have to be reached

in this instance, if the words ‘shoot the farmer’ in
‘the song cannot be expldined by their context. As

in the matter of the South African Human Rights
Commission, they were sung at high-profile
occasions in public in a political setting. To explain,
as the first respondent apparently infends to do,

~that the context of ‘& historical struggle song of

great significance to the mgjority of this country,

 justifies singing or speech that is experienced as g

direct threat by a large number of South Africans,
appears to be a very shaky basis upon which to
justify what appears to be extremely aggressive

language. The hue yardsfick of hafe s eech s ... ... ... |

- Dneither the historical significance thereof nof the

~_context in which the words are ultered, but the
.effect of the words, objectively considered. upon

 those directly affected and targeted thereby, " (i

added the emphasis.)

' 78. ‘Bertelsmann J wenf further fo state:

L

"It cannof be contested that applicants’ members

and—others are “offended and alarmed, if nof

respondents must clearly be aware, given the high
level of controversy that has surrounded the

% Supra, at p23g.
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discourse must remain sensitive to the feelings and
perceptions of other South Africans when words
are used that were common during the siruggle
days, but may be experienced as harmful by
fellow inhabitants of South Africa foday. Seen_in
that light the offending words do constitute hate
speech, for which there is neither jusiification nor

protection_in the Constifution. The rights of those

whose fundamental constitutional rights are

threatened by hate speech must take

precedence over procedural prejudice that may

- arise in the context of this particular matter."39 |
~ added the emphasis. )

79. 1 respecffully ogfee with the Ieorhed Judge’s approval

of the findings by Commissioner Govender, (referred to

~in“the above quotation), and in finding that the chant

- does constitute hate speech, for which there is neither
justification nor protection under the Constitution,

The ANC's standing in the application for leave io

~ 80. The ANC was not a parly fo the main application,
. between Harmse and Vawda. Yet it seeks - without
| further ado - an audience in respect of its- application:
... forleave to appeal.

~Parficipants -in the--political ~and “socio-political

M.A‘,MM.Www&]_,.w!w-qﬁeé—fie-ﬂed-w-M-rw~~M-orcUswcrb“ov'f”‘fhe absence of any

~ application for leave 1o infervens or fo join the suit -

of?enq‘hr@@gheu—t—his—argume-ntTdn'd‘i—g‘oT the impression

¥ Supra, at p240.
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~that Mr Marcus did not think it important; or maybe

grounds of appeal.

Mr Du Plessis certainly made chh of This fact and more
sO Mr Omar, who, in very uncomplimentary terms,
persisted with a vehement objection to the ANC's
standing in the matter and also denied that Modise had
any authority to depose to her affidavit on behalf of the
ANC, a chalienge which the ANC ignored. It is so that
there is nothing but her say-so, that she was indeed so
authorised. Mr Omar argued strongly that there was no
resolution attached, authorising Modise to depose o

_ '..’rhe.qfﬁdovif -on behalf of the ANC and there existed no

proof that the majority of ANC members suppor't the
application for leave to appeal. He urged upon me to
hove regard to the fact that our President, himself, had

expressed views Wthh on the face of if, casts doubt if

-+ the ANC was indeed uniform in ifs resolve to bring this

83.

“the view' | take herein. It would seem to me,. however

1 .'qppilcohon for ieove To oppecnl

There is much to be said for these objections, but | need

~not-make any definitive findings thereon, by reason of

that_in. declmgwwﬂhwa matier- where ewrepresen’fehve

intfervene in a matter such as this,-at the very-least-it-has

to show, in a substantive cpplico’r_io‘n, that it had
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~ the action was in keepfng wufh i’rs constitution and or

policies which are supported by its members and so on.

None of this was shown.

Significantly, {on this topic), Afm‘orum and VRA formolry
applied for leave 1o intervene in q subs’rom‘lve
application, which was Opposed by the ANC, formatlly
by way of affidavit.

During his reply, Mr Marcus, if | understood him correcﬂy
applied for condonation in this regard. | confess that |

| was uncertain then - as | am at the fime of writing this - if
ﬂ"NS Was a conditional application for condoncn‘lon Le.

B only nc l were to find that a formal application for leave

86§

to :nfervene or to join was indeed necessary, then ond

in that event, the ANC applied for condonation for its

failure to have done SO..

- condonation only; and that there was NO concession

87..

17/065/2011 11:26 11368 P.032/050

“resolved to foke the ochon ’rhof fhe resoluhon fo foke____ o

P

“tam prepared 5 give the benefit of the doubt to The.._ o
-ANC, fe ’rho’r it was a conditional oppllcohon for

that a formal application was indeed necessory B

In.my mmol response To fhe ANC srequest for reasons,

almost Casual request contdined in g ie’rfer by a non-

mewww(quofed heremobove} I made it cfeor that | found the

party to a suit, fo furnish it with reasons, as unsavoury. |

reiterate what | said in this respect:-
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roachm me in
this manner, save for the bald statement that an
application for leave to appedal will be made “._in
the public interest..." (l added the emphasis.)

The ANC, in its initial written submissions, contended that -

the matter is Unprecedented as no recognised
pProcedure existed and accordingly that no disrespect
Was intended. It contended further that the High Court
has the inherent jurisdiction to reguic’re its own
procedures, especially in the light of section 173 of the
Constitution and the procedure .adopted by it, was
entirely oppropncn‘e

It IS sO ’rho’r our ngh Courts have the mherenf power to

.regulc’re n‘s own procedures but it should have downed

upon the ANC, that, {if anything), | had already done so
- by clearly indicating to it in my response to its request

for reasons - thcn‘ it should ulhmately convince me that it

| 'm"'hcd sTondmg Under ocn‘h

0.

':Moreo've'r' | do‘no‘r'fhink"fhd’r this is g mqﬁér which is so

Unprecedented that a deviation from ‘the normal rules is

justified. Rulei2 clear!y provides the vehicle which the

¢

__ 'ANC COUld Ol‘ld should have. u’nhsed foapply forleave

“intention to make application for Iecve fo intervere,
which envisages g substantive application, supported
by an affidavit, '
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9. At-is-correct-as MrMarcus ‘submitted that there is no
| “longer-an absolute bar agdinst a non-party o o suit,
obtaining the necessary standing, to join as a party or .

- obtain leave to intervene 4«

?2. That is not the issue. What is in issue, is that it does not
happen automatically and standing in a matter, to a
non-party, should not and cannot be granted on the
mere say-so of the potential litigant.

93. Section 38 of the Constitution provides as follows:

"Anyone listed in this section has the right fo
approach a competent court, alleging that a right

in the Bill of Rights has been infringed or
-threatened, .and the court may grant appropriate

relief, including a declaration of rights. The persons .
‘who may approach a court are- R

(a) anyone acting in their own interest;

(b) anyone acting on behalf of another

: '/"‘“\

~[c] anyone acting as @ member of, or inthe
_ Interest of , a group or class of persons;

{d} anyone acting in the public interest; and
(e} an association in the interest of ifs
members.”

94. There was no application to join or to intervene in these

. proceedings and | find that in matters. such as-this, a.. - - o

9 See Campus Law Clinic, University of Kwa-Zulu Natal v Standard Bank of South Arica
Limited and Others 2006 (6) SA 103 (CC), ot [20] = [21]. See diso section 38 of the -
- Constitution, - '
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view, is in itself, sufficient reason 1o dismiss the

application for leave to appeai.

With regards to the application for an Order condoning

the failure to bnng a substantive qppllcc‘non b am

unclear as to how | can condone something that was -

- not at all - done, ‘without a substantive application for

condonafion, wherein ol the requirements for

c:ondonahon are properly sef ou’r cmd deot’r with. The

'oppropncie roufe would hcwe been fo seek
- condonation, by way of a substantive appiicoﬁon, and

fhen to seek leave fo bring a substantive application for

leave to intervene: even if all of this meant seekmg a

postponement.

Mr Marcus repeatedly urged upon me o be mindful of

‘the fact that “context is everyfhing". | Tndi’c:cﬁed to Mr

- agreement _wf’r_h him c_nd in turn urged upon Mr Marcus

| ."."fTO--coh’rex’ruofise the ANC's case for me, so | could

appreciate its contention that it has s’rcmdihg to bring

the application for leave to cppeol Mr Morc:us dld no’r |

_feel ’rhcn‘ this was_necessary.and.reiterated-his- stance-in-

-this-regard-in-his-additional-writter submrssmns where ha
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“To -suggest that the ANC would Have been

obliged fo advance a position.is confrary to most
basic principles of civil procedure.”4

Admittedly this was said in the context of, what the ANC
was obliged to do (or not fro do), had it received notice

of _1he____r_nqin application, i.e. it need not have dealt with

the merits of the main application and could have

elected to merely raise the many deficiencies in the
main application. 'Hence - so | understand the

submission - the ANC need nhot hcve dlsclosed !’rs stance

o _m fhe appltcehon for leave to oppeai before me.

98,
"submm‘ed that the Gfﬂdovnf by Modise, “...sets out fhe
: brooder mferesf of fhe ANC in fhe maﬁer 142

99.
_efﬂdcvr’r by Modise ‘was not filed in support of any |
: .(f.'iﬁapphcehon for leave to lnfervene or fo join in the suit,

.'...Jprepcfed to mves’ngoie - if somehow — it can be
'-____com‘ended fhc:’r enough was said in her affidavit to.

In ’rhese oddmonol writien submlssuons the ANC also

Aithough Mr Marcus correctly conceded that the

"'*--'"55-"33';"wh|c:h :s also ewdenced from her cff‘ davit where she
S ..'.s’ro’red fhc::’r her affidavit *... is mode in support of an
R application “for leave to appedl..."s' | dm, however,

‘“A’ - L
- To:0114038888 ~ 17/05/2011 11:27 #4366 P.036/050

Justify—an—Order-granting the ANC leave 1o intervene

herein; the obsence of a subsfon’rlve Gpphcoﬁon_________

T nonetheless.

_ 4 In pcrcgrcph 3.1,
_ “inporagraph 3,10, |
. “Paragraph 3 of Modlse s affidavit.
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designed to only echd the grounds bf"dp'bédl, setoutin~ ]

the annexure thereto, and no more. In point of fact,

~Care was taken by Modise to deal with each ground of

appeal, only.

If my reading of Modise's affidavit is correct, then there

are IOni'-y two :(pbéSib[e). allegations, which the ANC can

possibly rely on and contend that | should take it into
account as supporf for an dppllccmon for Iedve to

- lm‘ervene orjom in the suit. They are:-

'1"{':" IOI 2 The song forms parf of the ANC's history of its

: }Ol.l. Harms made repeated references to the
ANC s consh’ruﬂon m his foundlng affidavit in

m’rhe main dpphccn‘lon WhICh means fth the

o ;:_"_ANC has a direct and substdn’ndl inferest

herein:

’rhe pubhc d\‘ ldrge

N RL IR IS

102.
' ----"'ground" is-concemed, the Order does noT dffec’r the

None of these “grounds" suffice. As far as the first

~ struggle for liberation and my Order dffec‘rs' e

- resoecis it did-sc.

As fdr_ as ’rhe second “ground" s concerned, the

hisiorical context and significance of the chant, is
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~irrelevant - as it constitutes hate speech - for which ’rhere o

~is no consftitutional pro’rec:’rfon | have decﬂf w1’rh this.
104. In ’rhe{premlses, { am left wifh_'no op_’fi_on, bu_f to find that:-

104 1.a non-party to a suit, where an. Order of Court
" has been made, {by ogreemem‘ or otherwise),
and who seeks an audlence tn respec’r of an
opphcq’non for Ieove to oppeo! ogoms’r such an
Order in terms of section 38 of the Constitution,
- has to show its sfanding;“by way of a substantial

opplicoﬁon suppor‘red by a founding affidavit,

in comphcnce with Ruie 12; |

1042 The ANC made no aﬂemp‘r fo bnng such an

opphco’non for leave to intervene orjoin fhe SUlt
heretn,\__" R

e 'A"I‘M'S"’rhe 'ollegoﬁons in Modise's affidavit were never
S ;*’ 'W-“-:w.y,_,wé mfeng@d to found a cause of action for. an
' opplnca’non for Iec:ve to intervene and in any

even’r do not make out a case for an Order

gron’nng the ANC lecwe 1o m’rervene or To Jom

’rhesuﬁherem L

ST0501 follows that the ANC’s opphca’non for leave to appeal

_has to be dismissed. for want of any Order granting it

standing herein.
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- The ANC's'grounds of appeal
-106. 1-proceed to - briefly - deal with the ANC's grounds of
appeal, although | need not do so. | do this, by reason
- only of the exposure that this matter has received.

Non-joinder of the ANC in the main clpp!'iccﬂionM .

107. It was contended that the ANC had fo be joined in fhe
moih application and that its hon-oinder renders the
Order | made, appeaiable. This ground of oppeol [
bosed on the fact that Harmse made repeated
references o the ANC’s constitution in his founding
affidavit and ‘in fact even alleged that ‘the chant

- vzolofed the constitution of the ANC.

108 I do not deal wﬁh the trite authorities cited in respec:’r of.
B Jolnder\_or non-joinder. The simple fact is. that the Order
: Wthh Ir wos ulﬁmofely preporéd to grant, oioes not .
Cisin - Qffect the ANC's constitution in ‘any way. - ~ directly or
lndfrecﬂy -~ and Hormses references to the ANC's
| consh’ru’r;on were superﬂuous There-is ’rhus no merit’ ln'

’fhls ground of oppeol

__.N‘O_n-_r;_o.mplignce w_n_th_Ru.Ie T6A

2109, The second.ground.of appeatis-based-on-the-factthat

' compliance with Rule 16A, which requires notice 1o the

-;,_ - donot deal with the grounds in the sequence 1héy were raised. -
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consh’ru’rlonol Issue, who will then'in ‘rurn pos’r a nohce to

| ‘rh!s effec’r on ’rhe Courf 3 no’nc:e boord

110. 1 confess that 1 do nof recoll if this issue was oddressed

on the doy in quesﬂon but | assume in the ANC 5 fovour

- that it was not and that | should have enquired about

compliance with Rule 16A. It is so that | may have
dispensed with its compfionce but | accept that | was

' nof osked to do 50 and dld not do so.

111,

[ was referred to three cases in which “The fmpon‘once

- of comphonce with Rule 16A has been stressed". They

N Development ond Oz‘hers” % “Ph:hps v Ncmonol Direct

.were “Shaik v Mmtsfer of Jushce cmd Conshfuhonc:l

(snc) of Public Prosecutions™s and * Johonnesburg

Mefropohfon Municipality v Gauteng Deve!opmem‘r

I Tribunal and others (Monf Blonc Pro;ec:fs and Properties

The por’nons of ’rhe f:rs’r fwo cases,; Mr Morcus rehed

o 'upon are not ou’rhon’ry for his submrss:on They deal with

” -accuracy in the idenftification of s?o’rutory provisions .

e _‘-’r’ne sound d:scrpllne in consﬁ’ruhonol H’rtgo’non to require

17/06/2011 11:28 4388 P.040/050

“wrunderattack: The third matter is one where Gildenhuys

- J, postponed an application for a week, to enable the |

4542004 (3] $A.599 (CC), af para 25",
“"2006 (1) SA 585 {CC) at para 40”, .
47 "2008 (4] SA 572 (W) Gt para 2",
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failed to doso.

This leaves me with the question if the non- compliance is

of such significance that it could found a ground of

appedl herein. The Rule does appear to be perempiory
omd I do no’r m‘rend to set a precedent for its non-
compliance. The commentary in Erasmus4@ does provide
some assistance. The learned author holds the view the
purpose of ’rhe Rule is to enable parties in a

- consh’ru’rlonm lssue, to seek ’fo be odml’r’red as amicus

- Judgment or Order hc:s become known and if they

curiae, so that ’rhey can odvcnce submissions in regard

thereto. This, Jnterested : parties can do after the

‘were not awore of fhe no’nce on the notice board. | also -

doubt-if it happens frequently - if at all - that someone

Co Jus’r hclppens ’fo no’rlce such a nohﬁcahon on ’rhe nohce
. _boord

—-----;-r-'not c:s in my wew H‘ was qu:’re wrong of me ’fo proceed

. standing herem I_may _have been rnchned ’ro gran’r...

L without. mqklng an - inquiry - if - there . hod -been
© o compliance with the said Rule. If the ANC had shown its

7/05/2011 11:28  #386 P.041/050

&

I make no ﬁndmg in ’rhls respecf and oil of ’rhfs me}ﬁers_ o

";-Ir:sdvé *Lc:w peal,_»resmcteeiw1‘@w’rhiswgreund ~aithough-1

Y

el

. 4supra,afpBl-l22A.
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would have been in respect of the constitutional portion

Impermissible reliance on
lacking jurisdiction B

the  Constitution/Court

115. The third ground of appeadl is that it was impermissible for
Harmse to rely direcﬂy on The Constitution in as much as
"rhé. .Prcﬁmoﬁon of Equality dnd Prevention of Unfair
Discrimination Aé’r,49 (“the PEPUD-Act"), hod's.peciﬁccﬂly
been enacted to give effect to the provisions of section
9(3) and section 16(2){c) of the Constitution.

116. In réébeb"r"df.M.r Marcus’s relionce on the Preamble to
the PEPUD-act, it does not state that this act was
‘enacted fo give effect to section 16(2)(c] of the
Constitution. It 'doés however state that it was enacted
to prohibit hate speech.

117. In any event it is frite that litigants may not circumvent

__ -.*ieg'isl"crlf’r_i'c')n.-' e nacted fo give. effe_'éf' 16 ac 6hs;’f'i:’r'u'1'i'or"1dl' e

ight by attempting to rely directly on a constitutional
right and that 1o do so would be to fail fo recognise the
‘imp_or‘ron’r task conferred upon' the legislature by the
Constifution fo.respect, protect, promote and. fulfi the

| I.":‘i..'g”hits“.iinj"thQ.’BH!"in‘&igh’r&im T

4 No 4 of 2000,

% The authoritiesi was referred to in this respect were:- Mazibuko and Others v Clty of
Johannesburg and Others 2010 (4) SA 1 {CC) at paragraph 73; MEC for Education,
Kwalulu-Natal and Others v Pillay 2008 {1) SA 474 (CC) at paragraph 40; SA National

Defence Union v Minister of Defence and Others 2007 {5) SA 400 (CC) ot paragraph _
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- Constitutional- Court has adopted a practical approach
where an- applicant did not rely “directly” ‘'on the
provisions of the Promotion . of Administrafive Justice
Act.s! Justice O'Regan found:-

“In these circumstances, it is clear that PAJA is of
application to this case and the case cannot be
decided without reference to it To the extent,
therefore, that neither the High Court nor the SCA
considered the claims made by the Applicant in
- the confext of PAJA, they ered. Although the
- applicant did not directly rely on the provisions of
PAJA in its notice of motion or founding affidavit, it

has in its further written argument identified the
- provisions of PAJA upon which it now refies."s2

- 119. The allegations by Harmse in his founding affidavit are

sufficient to found a cause of'cc’ri_on_yn_'der the PEPUD-

act, ifréspec’rivé Qf WEefher he qu'elled it as such. I am

‘ fo"rhermore ‘not ":"'c‘:oﬁviﬁcéd that the ‘ck:‘l"LJ.’rh'c)riﬁiés' “réferred
fo_hereinabove preciudes an applicant from relying .. . .

 directly on section 16(2)(c] of the Constitution.
120. As I'have poirited out hérsinabove, séctioh 10 bf the
PEPUD-act Creates' specific categories of hate speech

- which.are. prohibited, whilst section, 16(2)(c) of the

,..,_,Ak_wWAmuw.w.w_ﬁpr@-téeﬁenwseeﬁonwl"ﬁwdid““n"of““S"U“persede or replace _

52; Bato Star Fishing {Pty) [td v Minister of Environmental Affairs and  Tourism 2004 (4)
SA 490 [CC) at paragraphs 22 - 26, _
5! No 30f 2000,
2 Bato Star, Supra, at [26]. .
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section 16(2)(c). It is therefore, in'my view, open for a
lifigant to approach a Court with competent jurisdiction
and to. found his cause of ‘action on hate speech for
which. there .exists no constitutional. protection, with or
without specific reference to ’rhe PEPUD-act, as long as
the necessary averments are made, to found g cause

of cchon under the PEPUD-act.

12]. The fourth ground of appeal is that | did not have
jurisdliction to c:djudrco’re fhe mcun application, m that
the ™ Junsdtcﬂonol domain to odjudlccn‘e dlleged
violations of section 9 and 16(2)(c) of the Constitution is
now exclusively that of the Equality Court.

' 122.'Mr Morcus relred mfer aho on sechon 21 of The PEPUD- .

act,” for his submission that | had no junsdrchon o

adjudicate a matter mvolvmg dlleged hate speech

123.1 do'not ogree with - his- submisswn -Section 21 of the
- PEPUD-act deals with the powers of ’rhe Equc:l:’[y Couri,

__._-The powers of a Cour’r are some‘rhmg drsﬂncﬂy differemL
from its jUﬂSdlCﬂOﬂ It can only exercise ifs powers if it

hcs Junsd|chon

jurisdiction of the Hfgh Courfwondwfhe -upresumphon

_..agdinst. the.. ousting - of - the - High Court's” jUI’ISdICTIOh,

militates against the submission 'Thdf_jj?:hg_s_indeéd—beeﬂ

ousted.
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125.1 was referred to-three matters where fhe jurisdiction of
~the High Court and the Equality Court has' been dealt
wrfh They are Minister of - Environmeéntal Affairs and
Toursm .v .Gearge. and others, 8 -Manong: &: Associates
(Pfy) Ltd v Depan‘meni of Road and Tronspor’r Eastern
Cape and Anofher54 and Manong & Assoc;csfes (Pfy) Ltd
v Department of Road and Trclnspor’r Ec:stern Cape and

Another.55 '

126. The first matter of George, in my wew does not
odvonce Mr Mcrcus s case chd in fccf is cu’rhonfy for
the contrary submission ihat the High Courts ond
Equality Courts hcve porcrliel junsdlchons Cameron JA

stated:-

ithere: Ts no- reoson why fhose who heve
mferrelo'fed remedies. under the equality statute .

-~ and ofher legisiation” should not be entitled fo
-pursue their remedies . in parejlel prc;ceedmgs
before fhe H:gh Coun‘ "56 o

127In ' my vaew | ofher remed:es under mferrelofed_

'-leg:sldhon” ‘would include related remedies under the =

Common.Low.:.,... .

532007 {3) SA 62 {SCA),

542009 {6) SA 574 {SCA}. : -
332009 {6) SA 589 (SCA). " - _

56 Supra, o?[i?]
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128. Both of the Manong decisions are-not in points” and do -~
~ notsupport the submission advanced.

129. In ébnéibsi'cﬁ_h'c:an: ’{h[S ’rop:c Bertelsmann J also found —
comectty in iy View < that ihe High Court's jurisdiction
has. not been affected by the PEPUD-act, creating the
Equality Court.s -

130. It follows that the third and fourth grounds of appeal are
without merit.
The Order is overbroad
131. The fifth ground of apped! is that another fundamental
flaw in my Ordér lies in its over breadth.. | should, if
~ anything, have restricted the Order fo the parties to ihe
main.application, given the particular facts relating toit,

132. | do not-quote the many interesting 'foreign-dnd local

decisions | was referred to, but | do agree with Mr . |

~Marcys that it has long since been an established
; prin_é_jb_le of Ourjil.ic_l\‘/.v - In keeping with foreign jurisdictions
- that our Courts should be wary and indeed Ioathe to
make (declaratory) Orders which bind third parties, who
i not have the opportriy fo be heard in e matter

: Gnd;;f:h@nr--hqve_: to-face-contempt-of-Court charges; in

the event of their brédches ofthe Order, .. . .

N N S R S N L LA SR SR TORS PO S
7 One of the principal questions being whether the Equality Court had jurisdiction to -
adjudicate claims under PAJA; which it did not. H was found that the Equality Court
had jurisdiction for reasons other than review powers.
58 Supra, at-240.
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133. All of these cases, and the principle of 'LoW,“cohhot*dhd S

should not apply to cases involving hate speech. The
prohibition” of ‘hate’ speechin our Constitution ‘and the
PEPUD-act is so profound,-that it simply cannot be said,
in my view, that every case involving hate. -Speech
should have application on!y fo that specsﬁc case. It
would defeat the object complefely

134. Our Cour’rs are entrusted, not only with developing the
Common Law, as a oonshfu’rfonol lmperohve bui also to
ensure that our constitutional jurlsprudence unlformly
g!ves effect to the requirements, imperatives and
prohibitions .of our Constitution and the legislation
enhacted under it.-it is therefore fundamental that Orders
and Judgmen’rs relo’nng to hote speech be of broad
opphcohon |n order ’ro creo’re legof cer’rdlnfy

135. It has dlwoys been regorded as highly undesmble that
._.dtfferenf Courts - may come fo different fmdlngs, in.
respect of fhe same subject mo’rfer - hence - in my
| view, “decisions on hate speech should be of broad
application. There is no merit in-this ground of dppeo[

__No such crime as “lnc:femenf"

(

-----

136. \LeD[th|ethS~ wab@mSGIdwln ﬂ:ns resieeo’fw-l Ggree““”uporl

~reflection, that there is merit in the submission’ that there

exists ho' stich -generohsed Srime as “Incsiternent”. This
was an oversigh‘r; but that It forms a basis for a ground
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of appeal, | do not agree. ! intend to dnﬁehd the Ofdér, SRR
by inserting the following portion,” typed in bold and
undetlined, to gorrect the:oversight:- ...

"{2) That the publication and chon‘hng of the
words “Dubula Ibhunu”, prima facie satisfies the
- crime of incitement. to commif murder.”

Failing to give any or sufficient consideration to the
guarantee of freedom of expression . . -

137. 1 hove dealt with this herein obove There is no merit in
this ground of oppeol It was - unders’rondobly hardly
’rouched upon dunng orgumem The chant constitutes
hate speech for which there exists no conshfuhondl
profec’rlon

Conclusion '

138. Afrlforum and ’rhe VRA dgreed durmg orgumen’r that if |
flnd dgolnsf 1he ANC, either on ‘the basis of it failing to

prove::ijfs. s’rdhdmg hereln or Thof the opphoohon for____

leave to dppeol has o be dismissed, | do. not-have to .
-make any. ﬁndrng in respect of their application for

feove fo m’rervene

- 139.-"The ANC foned to’ prove its sfondmg in this matter. in the

’;‘17105/2011 11:31 nass P. 048/050

' premlses n‘s opp!icohon for leove ’ro dppeol s’ronds to be—- -

| dmmfccpduw1ihwcosa‘smm_wh:chwces’rs oremhmffedw‘rom’rhof“or
“Harmse, who opposed the application.” -

;-,\ .

In the prem:ses I moke the following Order
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1. The ANC's ..opp!icaﬁoh for--an -Ofder; : -gronﬁn‘g' it
condonation -for- -its - failure to bring "o substantive
dpplicaﬁon--‘for an Order granting it leave’ to intervene
in or to join this suit, is dismissed with costs. .- .-

2. The ANC’s -'O‘pp!icaﬁon for leave to appeal against the
Order | made herein on the 26 of March 2010, is

dismissed with costs.

3. No Order is made in respect of Afriforum and VRAs' .
application for leave to.intervene in this matter.

4. Paragraph 2 of the Order, which | made herein on the
26t of Morch 2010, is hereby amended to read as

follows:-

~"That the publication and chanfing of the words
“Dubula Ibhunu”, prima facie satisfies the crime of

o mc;femenrfo commff murder "

) .__'5.“'The Reglstrqr is . requested To fumgsh Q, CODY of thlSm' o

,,,,, e wuAc:i:uag Judge_of iheJeﬂgh Ceun‘ e

DATE OF THE ARGUMENT:- 29 NOVEMBER 2010
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| o -
DATE OF THE JUDGMENT:- 9 MAY 2011
ON BEHALF OF THE ANC- ADV G MARCUS S&
| ' ADV M SIKHAKHANE
INSTRUCTED BY EDWARD NATHAN SONNENBERGS
ON BEHALF OF AFRIFORUM AND VRA:- ADV R DU PLESSIS SC

INSTRUCTED BY HURTER SPIES INC

ON BEHALF OF HARMSE:- ZEHIR OMAR ATTORNEYS
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