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Don't be left in the dark when
the new Consumer Protection
Act comes into full effect.

The shift across the world appears to be
towards the entrenchment of consumer
rights. The trend has seen the introduction

of new legislation to scupper unscrupulous
manufacturers and better protect hapless
consumers who often find themselves without
legal remedy when faced with damage caused
by the purchase of defective products.

The Consumer Protection Act (CPA), which is
due to be introduced into our law in April 2011,
consolidates the rights of consumers and
attempts to promote what has been termed a
fair, accessible and sustainable marketplace for
consumer products and services. The CPA sets
national standards for consumer protection
and deals with the protection of consumers
from injuries or hazards caused to them as

a result of purchasing defective and inferior
goods. Consumers’ rights to fair value, good
quality and safety of products purchased will
now be entrenched by the new legislation.

South African courts have long debated issues
surrounding product liability. Our courts

have dealt with products containing harmful
ingredients and foreign objects, deterioration
of products prior to sale, bad design, poor
preparation of products and the lack of proper
instructions or warnings contained

on packaging.

Historically, in order to prove damages,
consumers would have had to prove
“wrongfulness” in terms of the manufacturer’s
legal duty to reasonably prevent defective
products from reaching the market; and the
“fault” of the manufacturer, which in the

main constitutes negligent behaviour on the
part of the manufacturer. The most difficult
element to prove is that of the fault of the
manufacturer which caused damage to the
consumer (this evidence is simply not available
to the consumer as the cause of the defective
nature of the product would occur in the
production process).

However the consumer’s position will be
significantly enhanced by the introduction
of the CPA. He or she will be able to rely on
the CPA (when it becomes operational), for
protection against damage caused from the
purchase of defective products. The CPA
will introduce a reasonable expectation on
the part of the consumer that the goods
purchased will be reasonably suitable for the
specific purpose indicated by the supplier at
the point of purchase.

The CPA will introduce an “implied warranty of
quality” in respect of the products purchased
by a consumer. A consumer who purchases



a product will be given an implied warranty
against defects, notwithstanding the fact that
product displays, or terms of supply may not
contain specific warranties against defects.
Therefore every consumer will be able to
purchase a product on the basis that such
product is reasonably suited for the purposes
for which it was originally intended and is of
good quality, in good working order and free
of defects. The consumer will also be able to
depend on the fact that the product is deemed
to be useable and durable for a reasonable
period of time, having regard to the use to
which it would normally be put and to all the
surrounding circumstances of its supply.

Section 58(2) of the CPA requires the
manufacturer of goods to package goods in a
manner that clearly displays on or within the
packaging a notice that prescribes standards
and which provides the consumer with

adequate instructions for the safe handling
and use of those goods.

Moreover, strict liability is now introduced

in Section 61 of the CPA. It states that any
producer, importer, distributor or retailer of a
good is liable for any harm caused wholly or
partly as a consequence of a product failure,
defect or hazard in a good or as a result of
inadequate instructions or warnings provided
to the consumer pertaining to any hazard
arising from the use of such good.

Consumers will be able to sue for damages
based on the CPA without having to prove the
fault in the manufacturing process on the part
of the manufacturer, i.e. the manufacturer

is strictly liable for damages caused by the
supply of defective goods. This removes a
major evidential burden on the part of the
consumer when he or she approaches the
court with a claim for damages.

The CPA will now bring South Africa in line
with foreign jurisdictions in respect of the
recognition of strict liability for manufacturers.

Many would argue that it is all very well
for consumers to have these rights, but it
will be imperative that they understand the
opportunities offered by the CPA when it
comes to enforcing claims for damages. If
consumers do not understand the limitations
on the part of manufacturers introducing
defective products to the market or are
unwilling to enforce them, then the new
provisions as contained in the CPA will be
rendered largely meaningless.
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