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The Applicant, which is a private landowner, seeks the
eviclion of those occupying its properly. It Jowinched
oroceedings in May 2006 aller furnishing Iwo edrlier
notices to vacate, The occopoants clairm groteclion from
eviction under the Prevention of #legod Bviction from
Untowful Cceoupalion of Land Act 12 of 1998 ["PIE™) until
syuch fime as the City of Jobhannesburg Metropdilian
Municipglity {"the Cily"} hos provided them  with

adequate temporary accommodation.

The occupiers joined the Cify to the proceedings in
Ocicher 2007, Moreover, the occupiers brought o
counter-application o stay the eviction proceedings until
the oulcome of certoin deciaratory relief regording the
City's constitutional and statutory obligations to make
provision for temporary emergency shelfer and o have
access o adequale hosing on a progressive bosis,  H
further sought an order requiring the Cily 1o delver o

report on the sfeps it has token and infends o fake o
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comply with Its constitufional and statutory obligations
with regard to praviding the occuponts with dlternate
accommadation on a tempaorary basis and thereafter o
give them access o gdequale housing on a progressive

basis.

The City's response was o dispute that i hod any
constitutional or statutory obligation to provide any form
of gccommodation to those evicted from jprivately
owned land. This prompted the occupiers fo amend the
relief sought against the Cily by adding on order
declaring that the City's poficy fo exclude them from
consideralion on the grounds of cccupying privately
owted tand was unfdidy discriminaiory and arbitrary and

hence unconstitutional.

The City filed o report regarding s policy and
programmes  In regard  to present  anhd  future
accommodation which, by court order, was regarded as

inadequale and prompled o second report thot wos



eveniually presenfed  under pain of contempt
proceedings. In effect, the City ciaims it does not provide
accommedation o indigen persons who face eviclion
from privately owned iond, that it effectively has canfined
even s emergency and temporory accommodalion
planning  to  those threatened with  eviction  from
Governmant land, that #t does noi have the financial
resowrces 1o make provision tor persons in the position of
the First Respondent occupiers and that in ony event
Provincial Government s unable to provide additional

funds foit.

The iandowner then infroduced a new notice of rmotion
seeking alternative forms of relief directly against the City.,
including an order that it pays an amount eguivdient o
the fair and reasonabile monthly rental for the premises

should an eviction order nof be granted.

in my respectful view, the facts of this case require the

Court to confront the issue of whether private landownerts
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are obliged 10 indefinidely provide housing for occupanis
who fall within the definilion of an "unlowful cccupier” in
terms of Section 4 gs read with the Seciion 1 definitions of
PIE, and who ate unabile to alford basic accommodation,

or whether this abligafion falls on the shauiders of the City,

The issues involve a considerafion principally of Seclions 25
and 26 of the Constitution and of the Ialter's
implementation under PIE s well as the reach of the
equality provisions of Seclion 9. The outcome, G5 Qppears
later, raises further issues regarding both the exient o
which a Cotrt can kishion an order and whether i would

interfere with the “doctrine" of separalion of powers,

There have also been a number of interlocutory
applicafions and procedural matters that required
rasolyfion, They roise o pumber of malerial issues,
inciuding whether a local sphere of government should,
as a motter of course, be entitted o join any other sphere

of guvernment when faced with the prospect of either an
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order o provide cccommodation or pay constitutional

damages.

SUMMARY OF ESSENTIAL FACTS

0.

1.

12,

The papers filed exceed 1200 pages. However, the
essential detaqils of the cose may be readily stiled. | do so

i1 the foilowing paragraphs.

The Applicant is Blue Moonlight Properties 3% Py} Limited
[‘Blue Moonfight’]. i s the registered owner of
commercial properly in Saraloga Avenue, which s

located in ihe Johannesburg Ceniral Business Dishict.

The buildings on the property consist of a factory, garages
and offices. However, for a considerabie petiod of fime

the property has been occupied as o dwelling.

Unti 1299, the property had been used for commerciat
DUPoses.  Many c_rf the occupiers had been empioyed

there and were dgllowed o five on the property provided



13

-7

they pgid rent, However, in 1999, the company owhing
the properly ceased trading and from then undil 2005,
various persons came to coliect rent from the cccupiers
on a basik thal they represented the owners. In the
interim, the living conditions had deterioraied to such on
extent that the occuplers jodged two separate sels of
complainis with the Rental Housing Tribunal, They aiso
effected some repairs to the property ot therr own
expense&,  The renfal they hod poid vared between

R150,00 1o R700.00 per month.

At the time the application was broughl, there were 62
adulls and ¢ children living on the property, most of whom
hadck lived there for more than two vears, However, cll the
accupiert had been living there for more than sik months.
The cose made out s that the occupiers of the property
are poor with an average household income of R790.00
per month, The household income ranges from R180,00

per month o R2 500,00 per month, whilst many occupiers
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have no income ai all. Very few of the cccupiers have full
fime employment. Most are engaged in the informal
sector, either hawking or obtaining casual unskiled
piecework. Such limited work opportunities as they have

depend on thelr being within the inner city precinct.

The occupiers claim that the cheapest private renid
gecommodotion  available In the inner cily  costs
approximaiely RBS0.00 per month for a single room with
cooking fociliies and o bath, It excludes waler and
electricity. This waos determined pursuant fo a study
conducted by the Cenfre on Housing Rights and Evictions
[“COHRE™. COHRE is an infernclional non-governmenial
research and odvocacy organisction dedicated tfo
expanding access to adequate housing and profection
from arbitrary eviclions for individuals and communities
aground the world. The rental excluded woter and
electricity which, for o fomily of four, would increase the

fotal minimum cost to R1 000,00 per month, I was
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contended, through COHRE's acling executive diector,
Jean Du Plessis, that only o household with an income of
about R3 200,00 per month could afford to stay in such o

room and then probably in overcrowded conditions,

COHRE also established that transitional housing in the
form of o single room with commungl abiufions and
cooking facilites on a nonrenewable 18 month [ease
under o subsidised housing scheme cost between R200,00
o R450.00 per month,  Communal rental hausing would
cost between R300,00 to RBOD,00 per month, whilst social
houwsing comprising a sindle room wifh shared cooking
aned ablutions would cost between R452,00 1o RA0D,00 per
month. COHRE's analysis also revealed that the unmet
demand for affordable cccommodation in the inner city
for families earning under R3 200,00 per month remainaed
at around 18 000 howuseholds. There was effectively no

private renfal housing avaiiable within the CBD for the
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households earning an income of R3 200,00 per month or

ot

The occupiers claimed that if evicied, they would be
rendered homeless and without ony shelfer in the short
term. They were dlso unaware of any diemative
gecommodation  that would be both  lowful and
affordable to them. They accepted that the property was
irn poor condition with no basic amenifies, I nonetheless
affords them "“... profection from the elements and the
dangers of the sireels and allows us g measure of privacy

ahd dignity™.

tFach of the individual occupiers or household heads sef
out thelr personal circumstances, effectively confirming
thelr indigent status and the disasirous consequences o
either themselves or thelr ability to support thelr families if

evicted.
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Subsequently In April 2008 the Wiiks Law Clinic, which
represents the Frst Respondent, undertock o survey of
occupiers which revedled that there were 86 persons
occupying the property comprising of &3 men, 28 women
and 5 children. Of that number, 2 were pensioners and
the average moenthly income was R?40,00. Moreover,
there was o degree of fluidity of occupants aithough just
under hatf had in tact been in occupation prior 1o 2005
when notice fo vacate was first given and no rentais were
being collected. The highest individuad income was B2
200,00 whilst 18 individuals over the age of 22 eamed no
income and another 20 over that oge earned R1 000,00 or
less per month. There are aise o number of households
headed by women. The City has not seriously challenged
the indigent status of the occupants buf claims that the

survey is unsupported by direct affidavit evidence.,

It is common cause that the occupdation of the property

by each of them is unlawful, indeed, the righis they claim
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are dependent on their enjaying such stafus (see section 4
of PIE]. The occupiers have aver fime erected internal

structures and eftecled other alterations.

The Applicant acquired the property for redevelopment
which was to involve, as a first step, the demalition of the
existing shruciures. To do so, the Applicon needed to

iowfully evict the occupiers.

The Applcant brought eviclion proceedings against the
occupiers and complied wilth 1he notice requirements of
FIE. The Applicant igunched its gpplication in 2006,  Aside
from relying on iis rights & registered owner of the
croperty, it also relied on g warning notice issued by the
City of Johanneshurg concerning the dangerous state of
the buiding, which amounted o an offence under the
Emergency Services Bylaws, 2003 (promulgaied under
section 16 of the fre Brigade Services Act, Act 99 of 1987]

and the inability to remedy the situation.
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The occupiers aodmitted that their occupatlion was
uniawiul but contended that they could not be ejected
from ihe property until the City had provided them with
aliernative  accommaodation. They relied on their
accupation of the property for  pericd in excess af six

months and the fact that they were desperaiely poor.

In order to secure the righfs they claimed. the occupiers
brought an application to join the Cily in the proceedings.
in Oddition, they sought an order compelling the City 1o
provide them with tempaorary shelter from the date of their
eviction unlif such time os the City was able to provide
them with adequate and more permanent housing. They
also sought an order that the City report to the Courf on ifs
ahbility fo provide temporary adeauale shelter and alse

adeguate housing on o progressive basis,

The occupiers relied on three general grounds 1o support

the relief they scught:
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A constifufional righf to adequale housing under
section 26{1} and {2} of the Constitulion of the
Republic of South Afica, Act 108 of 1996 supporied
by other Chapter 2 rights including those 1o dignity,
equddity, security of person and the righis of
children to basic sheller ond protection agains

degradation.

Housing iegisiation.  The First Respondent relied on
the provisions of the Nationa! Housing Act 107 of
1997 redaling to access to adequaie housing on a
progressive basis and  the  implementation  of
necessary programs 1o secure that end. Reliancs
was also placed on Chapler 12 of the Nafional
Housing Code, which deak with Emergency
Housing Policy to provide lemporary shelter for
those who qualify for assistance as an initial step

towards a permonent housing solution.
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243, PIE. The First Respundent relied on PIE in order fo
compet the City to file a report on the reliet thot #
can provide to unlawful occupiers facing eviction
in o manner that comslies with  the  City's

constitutional and siatutory obiigations,

The City was ioined as a party 1o the proceeding in
October 2007. In February 2008 the City soughl a
postponement of the appiicalion on o number of
grounds, Including the desirability of awditing the
outcome of the Consfitutional Court decision pursuant to
the declsion in City of Johannestbiurg v Rand Properfies
iFly] Ltd and Others 2007 (6) SA 417 (SCA)., On 19
February 2008 the Constitutional Court gave s decision.
See Occupiers of 51 Olivia Rood, Berea Township, and 197
Main Streed!, Johannesburg v Cily of fohonnesburg ond

others 2008 (3] SA 208 (CC).
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Subsequent fo the Constitufional Court decision and in
Maorclh 2008, the City fled jis first reporl concerning the

City's current and future ability to provide housing.

The First Respondent took issue with the contents of the
Report. This was met with o challenge fto the
appropriateness of the Qctober 2007 order joining the CHy
as o party. Masipa J dismissed the joinder challenge and
ubheld the First Respondent's drgument regarding the
inadequacy of the CHly's Housing Report, See Blue
Moonlight Properfies 39 [Ply] Ltd v Occupiers Sarafaga
Avenue and Another 2009 {1} SA 470 [(W]. The learmned

Judge expressed herself as follows in paragraph [69]:

11 the present case the repor! has not affempted
lo even remately dedd with the present evichon
application and its implicafion as well as how or
when i would be inh a position fo assisf,. A
statement such as, 'The City cannof for the time
being make any of ifs emergency shelfers available
for any persons evicled from propetty by way of
PIE", is vague i the extrerne and not helpful at afl.
i is clear thet the City is frving 1o distance idself from
the problems of the uniowful occupiers in this
rmatter. This indeed is at odds with the Constifufion
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and is tantomount fo faifure by the Cify fo comply
with its consfifutional obligations.”

1 wili refer o this passage later in relation to the conduct of
the City and iis subsequent failure o either appreciate or
comply with ifs socio-economic obligations under the
Consfitution in respect of people fiving within its areq.
when by its own showing it claims fo have bodgeled {or o
lorge surplus in the relevant fiscal year and is able 1o
locale  and access  emergency  oF  lemporary

accommodation at short nofice when exigencies arise.

Masipa J ordered the City to report to the Court on the ..
steps it has faken and in fultre can fake fo provide
emergency sheller or ofher housing for the  Fist
Respondents in the event of their evictfion s prayed”. The
learned Judge allowed the other parfies fo file affidavits in

response o the Report,

in January 2009 Blue Mouniain brought contemnpt

proceedings againsd the City and iis officials by reason of
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their failure fo provide the Report ordered by Masipa J.
The applicaiion was supporied by the First Responderd

and oppased by the City.

However, on 12 Febryory 2009, the Ciy filed o report
effectively without prejudice o iIs righis o appedi the

gecision of Masipa .,

In summary, the City's Report:

32,1, Indicated that, despite the number of housing uniis
cornstructed from 2007 to 2009 and the curent
numiper of available temgporary accommodafion
as well as that planned In the CBD, there are not
less thon 140 D00 inhabitants on the Provincic

Department's official waiting fist for housing.

32.2. Stated that the Gauteng Province had refused the
Cily's request to provide on allocation of funds

under secfion 12 of the National Housing Progrom
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[Emeargency Housingl, The recason given was g lack

of funcis.

submitted  that the City merely  implements
provincial and national housing peolicy but has no
obligation fo finance it. While acceapting that it is ¢
local government which forms part of the State, it
contends that its ".. considufionailly mandated rofe
is passive in respect of housing defivery, in the sense
fhat it does nol itself diciate policy or provide

funciing”.

i have cited this extract from the Report since if
forms an infegral part of the Cily's argument both
substantively  and  in respect of ity belated
application to join the Provincial Governiment as o

party to the proceedings.

Caotegorically sialed that ... the City's budget does

not provide for the finaoncing of the gcquisifion of
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housing for occuprers of privafe fond elsewhere

within ifs juriscliction”,

it did not claim to have insuHicient funds to provide
accommodation for occupiers of state owned

land.

Proceeded fo explan that the City "..focuses

withaut being obliged to do so from ffs own

resaurces and within its financial constraints, on fthe

provision of shelfer fo occupiers of dangerous
buildings, who qudlify as heing desperately poor
and who find themsefves in @ frye crisis sifudfion”
imy emphasis]. A "dangerous bulding is ideniified
as one that is in such a state of disrepair as {o pose
a fire hazard or disease thraat to ifs occupanis or is

for some other reason iotally unfit for residential

occupation.
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Both Blue Mooniight and the First Respondent delivered

thelr commentaries in response fo the Report.

Aside from repeating its common kaw rights to undisturbed
use and occupalion of ils property, Blue Mounidin
contended that the occupiers were In premises that
constituted o "dongercus building” under the City's own
by-lows and therefore rendered those in occupation in
breach of such lows. The owner contended that if this is
what is necessary 1o secure evictions then the City should

giocate the necessary emergency facilities.

The occupiers relied on the City's deliberate decision {o
exclude from its refief programs unlowful occupiers of
privately owned land facing eviction under PIE, even
though thelr plight may be simitar fo or worse than those

occupying state-owned iand (in the broad sense).

The occupiers then brought a subsiantive application :
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36.1. To declare the City's housing policy. o exclude
frorn consideralion occupiers of privately owned
land as opposed lo state-owned land, s
unconstitutional on grounds of unfair discrimination

and arbitrariness;

36.2. To order the City fo rectify ils housing policy and

report back o Courl;

363, To inferdicl Blue Moeuniain from evicting the
OCCuUpiers uniil suitabie allerndtive
decommedation i procured by the Cily or

hecomes available to it

The City then filed o response to the First Respondent's
appication. I also contended that the occupiers were
ohiged o join the Provincial Government if hey wished to
pursue  their constifutional challenge by regson of the
provisions of Rules 10A and 16A of the Rules of Court.  The

occuplers disputed that ther challenge was o the
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constitutional validity of ¢ law, but rather fo the Cily's
housing policy and contended thal the City had only
engaged the Provincial Government in April 2009, some 3
vears after being made oawore of ithe occupiers’
rrecicament, They nonetheless scught o postponement
of the main eviction application In order fo join the
Provincial MEC. The Cily wuas agreeable fo this course.

Blue Mountcin was not,

In the meantime, and on 3 June 2009, Blue Mountain
defivered what it termed a “fresh” notice of motion. The
notice comprised o document selfing out the various
orders that were soughl. There was no suppaorting affidavit
or documentation. The notice sought a seres of
orogressively muted forms of relief.  First prize was an
order seeking the immedialte and uncondiliornal eviction
of the occupiers. Alternatively it soughi an eviction order
coupled with an order requiring the City to house the

occupiers on an emergency basis. A more walered-
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down order was proposed in the citernalive, namely,
“fnterm relief that would have the effect of displacing ...
some of the burden that i, as g private entily, has no
obligation fo bear’. This alternalive order included an
order for monetary compensation against the City, 1t was
the first time that Blue Mountain sought refief direcily

against the City.

in response, the City brought an appfication under Rule 30
and Rule 30A io siike out Blue Mountain's “fresh
appfication” on the grounds that it was an irregular siep.
One of the grounds was that there wos no s between
itself and the Applicant. The City also complained that if
had not been afforded an opportunity fo deal with the

new forms of relief sought.

Accordingly, by the time the matter was to be heard on
17 June 2009, there were o number of inlerlocutory
applications. | hove already mentioned the occupiers’

application o join the Provincial MEC or other relevant
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execulive offficers of the Provincial Government which
was in response fo the Cily's motion for a mis-joinder under
Rule 10A againsi them {in respect of thelr application for
deciaratory and inferdictory relief against the City},  The
City also contended that there had been a failure 1o give
notice to the Registrar under Rule 16A that g constitutiondd
issue was being raised.  There was qiso the shike-out

application mentioned in the previous poragraph.

However, hoth the City and the occupiers were of the
view that the mafter was not ripe for hearing. Blue
Mountain contended otherwise and insisted that the

matter be argued.

The malier proceeded before me on 17 June 2009 with
an application by the Fist Respondent for o
postponement o join the provincial government, This was
supporfed by the City. Duwring the course of argument,
the First Respondent withdrew its application and the Cily

persisted with iis confentions. | qlso dealt with the Issue
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regarding the applican!'s new notice of motion of 3 June

2009,

On 18 June 2009 | refused a posiponement for the jainder
of the Gauteng Provincial Governmeni. | granfed an
application 1o armend the Applicant’s notice of motion
dated 3 June 200%. By agreement | directed 1hot fhe
applcations and courter-aopplications be consalidated,
that there Is a fis as between each of the parties and that
the second respondent could file answering affidavits to
Blue Mountain's application with the right of reply by bolh
the Applicant and fhe First Respondent.  Cosfs were

reserved.

The issue regarding whether or not g lis existed beiween
the parlies was resolved by agreement that without the
necessity of a formal joinder and having regard {o the
Court's power 1o mero motu direct joinder there would be

o fis between each of ihe parties.
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The application was then postponed until 22 July 2009 fo
hedr argument on the merits of the main apphcations

before me.

i now deai with the reasons for refusing the postponement
in order to join the Gauteng Provincial Government and
why | considered that the isue of ¢ fis betlween the
applicant and the City was readily resoluble without the

need for formal affidavits.

REFUSAL OF POSTPONEMENT IN ORPER TO JOIN PROVINCIAL

GOVERNMENT

47,

it s considered axiomatic thal anyone with o direct and
subsiontial interest in the ouicome of proceedings or who
may be prejudiciclly offecied by o court order must be
joined. See Amalgamated Engineering Union v Minister of
Labour 1949 {3) SA 637 {A] at 659, Transvoal Agricufiurol
Union v Minister of Agricufiure and Consfitutional Affairs

2005 (4] SA 212 (SCA} of para [64] ond generally
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Rosebank Mall (Ply] Lid v Cradock Heighis (Piy} Lid 2004

{2} SA 353 (W),

By conirast, the fallure to join a party roises issues of
prejudice to thal parly should the Court mgke an order
affecling its interests.  tn the present case, the Gauteng
Provincial Government showed no inletes! in becoming o
carty to the proceedings despile being oware of the
issbes.  Indeed, the contempt proceedings refered o
ecrlier were olso dirrectad ot the MEC Housing for
Gauteng, and the National Minister of Provincial and
Ltacal Government (o ensure fhat the provisions of Masipo
3's order, diecting that ¢ proper report be filed, was
imptemented on behalf of the Cify, Both delivered notice
of intenfion o oppose the application. Prima facie they
would have taken an informed decision either thad the
issue was o be dealt with by the City without the
involvement of their spheres of Government or else that

they supported the Cily's posifion (i.e. that the City cught
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not to have been joined in the proceedings or fhat

Masipa s decision to require a further report was

incorrect J.

Accordingly, o joinder of the Gauteng Provincial
Government had 1o be considered against the prospect
of it challenging each of the steps taken v untdil then
despite the lapse of 3 yeuars since the oniginal motion

proceedings were launched.

Moreover, the Cily had belatedly sought to engage the
Provincial Government in oblaining funds 1o find aliemnate
accommodation for fhe First Respondent occcupiers. The
City confirmed that on 12 December 2008, the Head of
the Provincial Housing Department, Ms B Monama, had
received a full set of the papers filed of record, Despiie
acivising her on 23 January 2009 that the City could not
provide emergency accommoedation and had ta rely on
the provisions of Chaper 12 of the Naofiond Housing

Code, there had been no response from the Provincial
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Government. At no stage did the Provincial Government

seek to be joined in the proceedings.

The City, however, socught fo justify the joinder of the
Gauleng  Provincial  Adminisiralion on  the  following

grounds :

[a) The Provincial Government should have been
joinedd because  the Frst Respondent  hod
chollenged the constilufional validity of g iaw [Rule

10AL

(=) The Provincial Government plays a crucial role in
respect of secwing emergency housing under
Chapter 12 aof the Natfional Housing Code whilst fhe
City had discharged its obligations under that
Chapter, {i.e. by seeking assistance om Provincial
Governmenl which had declined on the grounds
that # was unable to provide any funds for housing

assistance elther in respect of the First Respondent
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occlupiers or occuplers of o number of other

croperties within the inner City).

The City fumished s appicalion to the Gauteng
Department of Houwsing with g caveat that any statements
contained in the document should not be construed as
an admission of any of the focts in issue as it had been
compiled without reference 1o the Cily's legdl
representatives or necessarly an awareness of the issues

before the Couri.

the document reveals that the City regorded the posifion
of the occupiers as constituting an emergency sifuation
that could not be addressed by any of the other
programimes conioined in the Housing Code. I
specifically  idenfified  eight buildings, including the
pUlding In issue, whose occupants were under threat of
eviction and who would be homeless if evicled because
they were poor,  The emergency idenfified by the City

was that residents needed fo be relocated to alternctive
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accommaodation by redson of imminent evictions from

unsafe buildings and conditions.

The City indicated in its application for funding that it was
curently investigating the acquisifion of warehouses in
and around the Inner City for conversion info femporary
accommodation. These buiidings were privately owned
and would have to be purchased. Some RS milion was
requested for the acquisition of these buildings. A further
R3C million was requesied in order to convert these
buildings into tfemporary accommodation with water and
sanitotion  focifies and some degree of internal
parififioning in tems of health and safely standards. i
addition, relocation charges, professional fees and
operaling costs of some R15.4 million were dlso requested,
resuliing in o fotal budget for the project of some R50.4

miflion.

The Provincial Government repiled that it had thoroughly

considered and applied iis mind o the City's application
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for a subsidy and reminded the CHy of the need to .
idertify efficiency goains and curbing of unhecessary
expenditure”, 1} advised that the Deportment had
committed all #s budgetary and financial resources from
a contractual point of view, did nol have any funding
available for emergency accommodation ond could not
accede 1o the City’s request, bul should it receive o cush
injection during the course of the financial year, then the
sifuation couid be reconsidered. The last communication

from the Provincial Government was on 5 June 2009.

Accordingly, over o period of some fwo months there was
effectively only o discussion with & formal appicalion for

funding and two letters in reply stating the same thing.

it will clso be recdlled that the Clty disavowed any posiiive
obligafion to provide funding and perceived its position s

Q1 passive ployer,
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It is pearhaps oppropriate therefore that the City be
reminded of the decisions of both the Constitutional Court
and the SCA which uneguivocdly rendered Local
Gaovernment direcCily responsitite  Tor implementing the
constitutional and statutory obligations regarding the
provision of adequate housing on o progressive basis and
1o take active sleps fo provide accommodation for the
most desperate by reference not only to the socio-
economic rights identified in the Consfitulion and in
housing leqistation, but ciso by reference fo  the
erfrenched righls o dignity under Section 10 of the

Constitution. | do so in the following paragraphs.

In both Goavernmenf of fhe Republic of South Africa ond
Others v Grootboom aond Others 2001 {1} SA 46 {CC) at
paras {44] and [82-83] and Porf Elizabeth Municipofity v
Various Oocupiers 2005 (1) SA 217 (CC) ot paras (29 ond
{39] the Court confirmmed that the State, including

municipalities cre obliged 1o ensure the provision of
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services o camrunities in a sustainable manner, and
when providing services 1o residents the State is fulfiling its
statutory and constitutional obligations to take reasonable

megasures to provide adequate hausing.

The tferms of section 152{1){b] read wilh (d} of ihe
Constitution require o Local Government to ensure the
provision of services o communifies in a sustainabie
manner and to promote o safe and heaithy environment.
Moreover Local  Government,  which  consists  of
municipalities, have a primary responsibility to give priority
o the basic needs of the community. Section 153, under

the heading "Developmentol Duties of Municipalities'

reqds as follows:

A municipality must —

i{o} shructure and manage its adminisiration and
budgeting and plonning processes 1o give
pricrify 1o the basic needs of the caommunity,
and to promote the sociol and economic
development of the communily’ and
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(b)  parficipate in nalional  and  provincial
development programmes.”  [my emphasis]

In Modderforiein Squatiers, Greafer Benoni City Council v
Modderklin Boerdery {Ply] Lid and related matfer 2004 {4)
SA 40 {SCA}, Hams JA af para [35] pertinently referred 1o
a municipality having a positive duly o act in eviction
matters where the provisions of PIE applied ond placed
reliance on Groolboom af pora [87]. Although the
Constitutiond Court on appedl in Modderklip determined
the issue by reference to the State’s fallure to salisfy the
requirements of the rule of low and {ulfil the seclion 34
rights to which the landowner was entfifled {by reason of
its inahbility 1o eject occuplers despite oblaining an
eviclion order from o competent court), Langa ACT {at
the fime} responded o the Municipality’s argument that it
was not obliged fo invoive iself or to cooperale with the
and owner in searching for solutions to the latter's inability
to effect an eviclion order, (President of the Republic of

Sauth Africa and Ancother v Modderklip Beoerdery (Ply] Litd
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[Agr SA and Othersj, amici curice} 2005 {5) SA 3 (CCJ. At
para 32, the then Acting Chief Justice reminded the Locdl
Authority that:

"Section 4 {of PIE} requires that the Municipality be

informed of any acfion for eviclion being
underfaking by a properfy owner. Section &{1] of

fhe Act provides for the insfitulion of eviction
proceedings by o municipality against an unlawful
occupier from privately owned land which folls
within the jurisdliction of such municipality.”
The Cily had glso been reminded by Masipa J in her
judgment earfier in this case that both under section 26 of
the Constitulion and under the Housing Act [section 7{1}j,
Local Government had positive obligatfions o ensure that
those within #s jurisdiction hod cccess to adequate
housing on o progressive basis. See Blue Moonlight supra
ot paras 23 and 30-31. See also Lingwood and Anofher v
The Unlawful Occuplers of BF 9 Hightands 2008 (3] SA BCLR
325 (W} ot para 24 and Saiting Queen Invesiments v The
Cecupants of Lo Coltleen Court 2008 {6f BCLR 666 {W] af

paras 6 and 10,
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In two of the most recent cases, both the Constitutional
Court and  the SCA  sfressed 1he  Municipaliy's
constitutional obligations that it is obliged to discharge in
favour of thase facing eviction under PIE and it "... shoufd
therefore not be open to it to choose not fo be involved'.
[See The Occuplers of Lif 131, 102, 104 gnd 112 Shotls
Relreat, Pietermoaritzbwirg v Daisy Dear ihvesfmenis (Pty)

Lt and others [SCAL case no. 245/08 of paras 13-14).

In Residents of Joe Slovo Community, Wesfern Cape v
Tubelisha Homes, Ngcohio d [as he then was) at paras 20
and 210 realfirmed the import of Port Flizabeth
Municipality and Grootboom that the Local Authority has
constitvlional oblinalions to fake reqsondble measires 1o
provide adequate housing. See also Yacoob J of para
75, In dealing with the object of Local Government under
section 152(1) of the Constitution and section 73{1){c} of
the Local Government | Municipal Syslerms Act, No. 32 of

2000.
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£5. Sachs Jin Residents of Joe Stavo Cornmunity af para [348]
stated the following:
"The Consiitution deals expressly with the duties of
Councils fowards disaodvantaged seclions of our
sociefy. 1t stafes that the cobjects of Locol
Governmen! include ensuring "the provision of
services 10 cormmunifies in o susicinable manper”
and  “promolfing]  socidf and  economic
development', and fthat a municipolify  must
sfruciure ond manage it odministration  and
budgeting and planning processes 1o give priomly
fo the basic needs of the communily, and io
promote the social ond economic developrment of
the community.”
Later at para [350] Sachs | referred to section 2{1} of the
Housing Act which ".. requires all spheres of Government
to "give priority to fhe needs of the poor in respect of
housing developrment”. Municipadlities are then dgiven the
following specific funclions: [which the leamed Justice
then enumerates} being those contgined in section 9(1).
In summary, seclion 9{1}, in peremptory ionguage, stales
that every the Municipality must fake alt reasonable and

necessary steps within the framewcork of national and

provincial housing legisiation and policy to ensure that the
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inhabitants of #s areq of jursdiction have occess o
acdequate housing on a progressive basis and to properiy
plan in an informed way and implament programs
direcied af housing development which are financially
and socially viabhle as well as promote the resolution of

conllicts arsing in the housing development process.

I CHy of Johannesburg Metfropolitan Municipality v
Gauteng Development Tribunal and Others [SCA) case no
335/08, Nugent JA went into detail with regerd o which
sphere of locatl, pravincial and nafional governmen! s
concermed with the regulation of the use of land within a
municipal area.  Of relevance for the purpose of this case
s the manner in which Nugent JA dealt with the inler
relationship between the various spheres of government,
At parg 28] the learred Judge dealt with the general
proposition with regard 1o the functions of government,
ideniified in seclion 156(1), with regard to o municipality’s

execulive authority in respect of and right to administer
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locgt governmenl malters listed in Part 8 of Schedule 4

and Part B of Schedule 5 and any othar matters assigned

to it by naflondl and provincial legislation, the Court said :
" witl be opporent, then, that whife national and
provincial governmenf may legislate in respect of
the funcfional areas in schedule 4, including those
in parf B of that schedule, the executive authorify

over, and administration of, Those funciliondal areas
is constifutionally reserved to municipalities”.

Later af paragraph {38} the Court concliuded that it .
canngt accept that the Consfitution was framed 50 Qs to
confine the powers of a municipdlity to conceiving and
preparing plans in the absfract, with no power fo
impferaent fhem, ... 1 falf o see what purpose would be
served by reserving power fo Local Government merely fo
assist or participote in the exercise of powers by cnofher

tear of Government”.

| therefore conclude that the principal paint taken by the
City in relation to the necessity io jpin the Provincidl

Government as o necessary party, because the City has
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no gredater obligation than fo seek Hnancial assistance
from the Provincial Government and is condined 1o the
role of o passive bystander, is wrong. By now, The City
should have fully appreciated thal if s most directly
involved und has the most direct and immediate control
over housing and housing policy within its boundaries and
in particular in reladion 1o the attainment of the core rights
under seclion 26 of the Constilulion as read with the

Nafional Housing Act and the provisions of PIE.

Secondly, the constitutional chalienge, as Mr Kennedy
points out, s not directed at the validity of any law but to
the discriminatory and arbitrary policy adopied by the
City to exclude destitute occcupiets who are subject to

eviction from privately owned land.

There i a lurther matier thot was not direcily raised by Mr
Bolh on behall of the City. 11, however, weighed with me
in considaring the sue of joinder and was raised in the

course of argument, nomely the impact of secthion 41 of
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the Constitution in respect of the desirability of joining
another organ of Sfate in order 1o either clarify or resolve

issues belween them.

The elfect of a joinder in the present case, although not
expressly  articulated, would involve o court of law
determining whether and fo what exlent the Provincial
Government was able o allocaote funds and the relalive
obligations and duties as between these two spheres of
Government in relalion fo thei respeclive constitutiona

ohligations under section 24 of the Constitution.

Prejudice is a consideration where o party whose righis
may be polenficlly prejudiced has not been joined.
However, the question of prejudice to o ciaimant i o
parly sued seeks to join another does no! appear o be o

consideration that has weighed with the courts.

This is readily understandable since it is in the inferesis of

both the court and the parties before it that there not be
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a multiplicity of actions and conseguent court hearings in
respect of the same subject matter. Morecver, o foinder
assumes that a competent cause of action exisis against

the party sought fo be joined.

The usual situations where g joinder will not be ordered are
where the court is satisfied that o person has waived his or
her right to be joined and in the case of joint wiongdoers
where a claimant & nal obiliged o join ol other
wrongdoers although that is desirable {Sasfin (Ply] Lid v
Jessop 1997 (1) SA 675 (W] al 682). Simiarly o claimant
need nol join ali those wheo are joinity and severally fiable
to each other in the same actlion, but is entitled to select
any one of them to the extent that a principol debtor
need not be pined even thougi the surely who is sued
may contest the principal debt. See Parekh v Shah Jehan
Cinema 1982 (3] SA 618 (D} {compare [1998] 4 All SA 334

(W] ot 345).
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The history of the mafter reveals that the Appiicant
brought its application in October 2066, The application
for joinder was brought some three years ialer, effectively
on ihe basis that there has been no headway with
Provincial Government after a few discussions and one of

two letters.

It is necessary o distinguish the usual situation of a person
sought to be joined in conventional lifigation where there
is an existing claim that s currenily enforceable from the
case of organs of State thatl are in dispule with one
another.  In the latter caose, neither Stale organ can
smply pursue o claim.  This Is by reason of the provisions
contained in Chapter 3 of the Constitution, headed "Co-

operative Government’,

Firstly, section 40 reads as follows:

"40. Governmenf of the Republic

{11 In the Republic, government is constituted
as natfional, provincial and local spheres of
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government which are disfinctive, infer-
dependenit gnd intfer-relgied.

121 All spheres of govemment must observe
and adhere o the principles in this chapter
and must conduct thelr activities witfin the
parameters that the chapter provides - "Imy emphasis]

Secondly, the key provision of Chapter 3 s seclion 41, |t
effectively requires spheres of government that are in
dispute with one another o exhoust g consulidlive and
other dispute resolution processes before the matter can
be taken {o court.  This appears from the following

extracis of section 41

4], Principles of co-operafive governmenf and
fnter-governmental relations

{1} All spheres of government and aft organs of
stafe within each sphere musi -

falb .

fb} secure the well-being of the pecple of the
Republic;

fc] provide effective, iransporenti,
accountable and coherent government
for the Republic as a whole,

{d] be tovdl to the Constitufion, the Republic
and its pecple;
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fej respect  fthe  constitufional  status,
insfifufions, powers and  funcliohs  of
governmeni in the other spheres;

(fl not assume any power or funcfion exceptf
those conferred on them in terms of the
Constitution;

o] exercise their powers and perform their
funciions In a manner thal does nofl
encroach on the geographical funclional
of instituiional infegrity of government in
another sphere; and

ih} co-operate with cne anofher in mufudf
trust ond good faith by —

fi}
(i} gssisfing and supporfing one another;
{1}

fiv] co-ordinating ther actions and
fegisiation with one another;

v} adherng fo agreed procedure; and

fvil avoiding legal proceedings against
one another.

(2] An Act of Parliament musf —

i) establish or provide for strucfures ond
institufions to promofe and facilitale inter-
govermental refations; and

b} provide for appropriale mechanisis and
procedures to faciitote setifement of infer-
governmenial dispufes.
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{31 An orgon of Slate involved in an inter-
governmental  dispule  must moke  every
regsonable effort fo setlle the dispute by
means  of mechonisms _and  procedures
provided for thof purpose, and must_exhaust
all_ofter remedies _before it ogpproaches g
court fo resolve the dispute.

(4] If o _couwrt is not safisfied that the requirements
of sub-section {3] have been mel, if may refer
o dispute back to the organs of State
invotved."  {my emphasis]

it is evident thal unless ihe medialion and cther dispule
resolution processes envisaged in section 41 of ihe
Constitution have been exhausied, o Court might not
propery be seized of the malter and must consider
whether or nof to refer the dispule belwaen spheres of
governimeni back 1o them for resolution. In this case, the
is one of o far or proper application of budgeting priorities
or a welighing of policy considerafions, none of which may
necessarly be justiiaoble before a court of law, having

regard to the separalion of powers principle.
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the legisialion epvisaged i section 431 [2) bos been
implemented. 1 is o be found in the Intergovernmertal
Relations Framewaork Act, 13 of 2005,  Extensive guidelines
have been issued by the Dapartment of Provincial and
Local Government enlitfed "Guidelines for the Sefflernent

of infergovernmental Dispufes”,

In my view an gdditional factor militating against joining G
Provincial or the National Government is that the Courts
have already determined that a primary responsibility falls
on ¢ local authority fo make provision for housing on ¢
progressive basis having regard o ifs avaiiable resources.,
ISee Occupiers of 51 Qlivia Road, Berea Township, ond
197 Main Street, Iochonnesburg v City of lohannesburg

and Others par Yacooh af porg 18).

P aocordingly do not consider il self evidend ihat even if
the Provincial Government has an interest in the cutcome
of the matier it s necessarily desirable that it be joined.

Other consideralions such as further delay, the ability of a
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Cowurt on the facis before i o determine that the Cily
itself has an obligation {as in the case of ¢ joint wrongdoer
whether other joint wrongdoers need not be joined) and
ihe nature of the order 1hal a court may be expecited 1o
make and the possibiity of protracted delays in the
finalisation of the issues where non-adversarial roules
remain open, militate against a joinder. In the present
case, | believe that on weighing the relevant factors, it
was undesirable in allowing o postponement 1o join the

Provincial Government.

The effect of the Frst Respondent joining the second
respondent o the proceedings was to enable o court to
make effective subslantive orders a3 between lhem.
However, it dicd not necessarily credfe ¢ fis as between the
Applicant and the second respondent.  Thera is no frigble
issue between them. See Confrol Insfruments finance

(Pty] Ltd f{in figuidalion) v Mercontile Bank Lid: In re:
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Mercantife Bork Lidd v MM Lavbscher Rusfasie {Phy] Lid
and others 2001 {3] 5A &45 (C] af 649 but compare MCC
Contracts {Ply] Lid v Coerfzen gnd Ofiters 1998 (4] SA 1046
{SCA} at 1050A where Corbett } (ol that time} was of The
view that o 5 could conceivably drise beiween the
plainiiff and a third parfy who had been joined by @

defendant by reason of the wording of Rule 3{7} and {8).

in a case involving indigent occuplers of lond who are
subject o eviction and a conseguent inflingement of their
section 26 rights as well as thelr more profound right to
dignity under seclion 10 of the Constfitution, where & coint
can foshion an adppropriate remedy in circumsionces
where the Local Authoity is @ necessary paify [see
above], i1 may be more difficult o adopt a too rigid
approach as o whether g fis exisls belween the Locdl
Authority and each of the other pagties.  In my view, s
long as there s no prejudice to the parties, the court is

eniitled 1o direct joinder in the most effective way, and in
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particuiar without the necessity o regurgitale the issues

for the sake of formalism.

8s. | consider that permitting the City such reasonable time as
they reguested to dedl with the application of Blue
Moonlight as it now concerned them, with G right of reply
gccorded to bolh Blue Moonlight and the Qccupiers,
would secure a full and fair ventiialion of all the issues and
art opportunity o deal with such relief or defences o the

redief sought between the respeciive parties.

APPLICATION TO AMEND

8éb. I proceed to dedl with the Applicants application 1o

armend its the notice of motion in terms of the fresh nofice
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cf 3 July 2010 and the second respondent’s challenge to

sirike if out,

As repards the City's further complaint that the notice of
mgction of 3 June 2009 was required fo be supported by an
affidavit, | took the view that properly conshued Blue
wMoonlight was seeking no more than o amend the relief
cioimed and that # lhere was agreement os fo o 8
between it and the Cily and a consolidation of all
appicalions and counter-applications,  there was an

unneceassary formatlism in requiiing further affidavits,

| heard argument and was satisfied that once g lis had
been established between Blue Moonlight ond the City
and o consofidation of the matter, the Applicant was
daing no more than fashioning relie! based on the facts
contained in the affidavils filed of record int respect of
issues that had already crystallised and that whether relief

in the form sought could be granted was a matter of law.,
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Since the Applicant sought an eviction order, it may be
appropriate to fist identify iis rights and the imitation of

those rights to obtain an ejectment order,

it s then appropriate to identify the rights of occupiers of
privately owned land wha would be in desperate need

should they be evicted.

it is alsa necessary 1o address the obligalions of 1he City 1o
fake steps io implement @ policy ond programme for the
provision of emergency or temporary housing.  These

obligations will be considered in relation to !

?1.1. Hs obligations, i any, fo unlaowlul occupiers of
peivately owned land bosed on o chalienge that iis

pohcy is both unfairly discriminatory and arbitrary;

¢1.2.  Hs obligafions, if any, fo kandowners whose property

is occupied llegally and the fensions credted by PIE
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in respect of the duralion of such unlawful
occupalion offer proper notice 1o evict ond the
City's obligation fo prevent homelessness of the

indigernt under Seciion 26 of the Constifution:

Finalyy, it is necessary 1o consider the nalure of the relief
fhat might be obtained by unlawiul occupiers of privale
land and by the owners of the property In guestion i the
City has breached its constifutionol or  siatuiory
obligations. This also Involves consideration of whether the
City is able o provide ot least emergency housing and

possibly femporary housing.

RIGHTS OF PRIVATE LANDOWNERS TO EVICT

#3.

The Aght {o property is an essential foundational stone of ¢
democralic stole, There are of least two reasons for this.
Firstty, the arbitrary seizure of land without adequate
compensation sifkes ot the core of democrafic values,

The: ability {o sinp people of the righ! 1o own private and
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commercial property without adequalie compenscion
ws an essential ool of apartheid governments' ability to
implement o system that undermined the fabric of African

society, stunted ils economic growih and undermined

clignity.

The right not fo be deprived of property, except in terms
of a law of generd appiication and subject fo further
mitations, which are always subject o just and eguiiable
compensalion i o constitutionally protected right under
Section 25, One of the express Bmitalions concerns the
need fo acguire privaiely owned lond, subject tfo
compensation, in order o gddress both the forced
removal of communities and the inabillity to faily access
our naturdl resources.  These issues are addressed under
Section 25{4} 0 {8} and the enactment of the Resiiiution

of Land Rights Act in accordance with subseciion 25(%).

Secondiy, the Siale is obliged {o inlfiate and mainiain the

socio-economic objectives identified in Seclions 26, 27
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and 29 of our Consfitution as well as maintaining the
necessary framewark to protect the security of alf South
Alncans. 1 must have the obility 1o shructure sound
aconomic growth and stability through Government
enterprises or to provide necessary goods ond seivicses
through State-owned corporgtions. its ability 1o do so is
dependent on the Stale’s ability 1o raise revenues by way
of direct and indirect faxation, by the levying of rates and

charging for basic services, such as water and electriciby.

it is eviden! that section 26 of the Constitution affords
everyone 1he right to have cccess to adeguate housing
and does not impose an obligation on the private sector
o give up ils property for this purpose. If  this
consequence had been infended, then the limitafion of
the right lo use and occupy ohe's own properly would
have been founded in section 25, The privale secior's

obligation remains to provide the necessary revenues via
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taxation and the olher means ciredady referred o, to

enciiie 1he State to achieve ils duties onder section 24

tMoreover, seciion 26 does not, whether direclly or
indirectly, permit the State to either abdicole or thrust ifs
responsibifities o provide adequate housing onio fthe
privale sector, nor does it suggest that the private sector is
abliged fo iself indelinitely provide housing without
compensation. If this was the intention, then by reason of
the lmitation of rghts o properly being subject o
compensation as parf of a consfitufionally profectad right
{under seclion 25}, o purposive interpratalion of the
Constitution read os G whole would have simitarty reguired
the provision for “jus! and equifcbie” compensafion

where there is an indefinite inability 1o ulilise one's own

praperny.

Accordingly, the “reasonoble legisiafive” measures
envisaged in section 26{2] to achieve the progressive

reglisation of the right to have access o adequate
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housing does not envisage iaws that indefinitely require
the privale sector io be effectively expropricied of ifs

common jaw rights of use and occupalion of its own land.

On the contrary, it is my view that section 24{3} specificaily
addresses the relafive limitation of righls on the privaie
secior to take steps fo evict thase who under common
law would not be enlitled 1o occupy privately owned
property. I specifically requires that an eviction may only
be effected pursuant 1o an orcder of O competent court

“... made offter considening aoff the relevanf

circumsfances’.

The relevant provisions of section 4 of PIE and the
preamble with regard to the eviction of on "unfawfuf
occupier” as that term is defined in section 1 of that Act

s follows :

“Preamble

WHEREAS no one may be deprived of properfy
except in terms of law of generaf appfication, and
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no law may permit  arbitrary  deprivation  of
property;

AND WHEREAS no one may be evicted from fhew
home, or have their home demolished withou!f on
order of cowt made after considering all relevanf
circumstgnees:

AND WHEREAS i i desiroble that the low should
regulate the eviction of unlawful occupfers from
land in o foir manner, whife recognising the right of
lond owners to apply to a courl for an eviction
order in appropricle circumstances;

AND WHEREAS special _considergtion should be
given fo the rights of the elderly, children, disabled
persons and particularly households headed by
wornen, and that it should be recognised that the
needs of those groups should be considered ...

4, Eviction of unlawful occupiers -

{1] noftwithstanding  anything to fhe confrary
confained in any law or the common law,
the provisions of fthis seclion opply fo
proceedings by an ownher or person in
charge of land for the eviction of an
untawful occupier.

(2} af feast 14 doys before the hearing of the
proceedings contemplated in subsection
{1}, the court musf serve wriffen and
effective nofice of the proceedings, on the
unlawful occupter and fhe municipality
having jurisclicfion.

&) i on untawlful coccupler has occupied the
land in question for less fhan six months gt
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o court may grant an order for eviction if it is
of the opinfon that it is fust and equitable fo
do so affer considering all the relevant
circurmstances, Inciluding the rights ond
needs of the elderly, chifdren, disabiled
persons and households headed by wornen.

if an unfowful occupier has occupied fhe
land in question for more than six months af
the fime when the proceedings were
inificted, o court may gramnt an oarder for
eviction if it is of the opinion that it is just and
equitable to do so, affer considering alf the
refevant circumstances, including, except
where the lond is sold in g sale of execution
pursuant to a mortgage, where the land has
been made avaiable or can redsonably be
made available by o municipalify or other
organ of state or another fandowner for the
refocation of the unlaowful occupier, and
including the righits and needs of the elderly,
children, disabled persons ond households
hegded by women.

if the cowt s sgiisfied that o the
requirements of this seciion have been
compfied with and thof no volid defence
has been raised by the unfawfil occupier, if
must grant an order for the eviction of fhe
unfawful occupier, and defenmine —

fal o just and equitfable dafe on which the
unfawful occupier must vacafe the
land under the circumstances, and

b} the date on which the evicfion order
may be carded ouf if the unlawful
occupler has nof vacated the lond
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aon  the dofe comtemplated  in
paragraph fal.

{2 in determining o just and equitable dafe
contempiafed in subsection {8}, the court
must have regard to ofl relevant factors,
including the period the unlowful occupier
and his or her family have resided on the
fand in quesfion.

7. Mediafion —

fr} if fhe municipality in whose area of
jurisdiction the fand in question is situated is
nof the owner of the fand the municipalify
may, on fhe condifions thaf i may
defermine, appoint one or nore persons
with experfise in dispute resolution fo
factitate meetings of inferested parties and
fo oftempi o mediate and seftle ony
dispute in ferms of this Act; provided that the
parties may al ony time, by agreemert,
appoint  another person  fo  facilitate
meelings or mediofe a dispute, on the
conditions  that  the municipalify  may
determine.

(3} any parfty may request a municipadiity fo
appoint one or more persons in ferms of
subsections (1] and (2] for the purposes of
fhose subseclions,

{3} afl discussions, disclosures and submissions
which take place or are made during the
mediafion process shall be privileged unless
the parties agree fo the confrary.” my emphasis]



101,

102,

-63 -

| accept that a landowner's entitiement both to exercise
unfettered rights to exploit his properly or to obilain an
eviction order immediately upon defoult of rentdl
payvments are limited. Historically, Rent Control tegislation
imited o londiord's ability fo evict his tenant from certain
clossified residential properties. However, as pointed out
Ly Selikowitz | in City of Cape Town v Rudolph and Others
2004 {5} SA 3% {C) at 73D-E such interference with property

righis does not amount to an expropriation.

Moreover, under the common law, courfs from fime fo
fime, but net immuicbly, would dllow an occupier o
perod of grace within which o find alternalive renfed
accommodation although the basis for doing so does not
appear to have been arliculated [Bhyot's Deparimental
Store Lid v Dorklerk investments Lid 1975 (4] SA 881 {AD) at
886}, it seems to have ifs foundation in the application of

the Court’'s entilement to ensure real and substaniial
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justice.  See Le Roux v Yscor Landgoed [Edms) Bpk en

Andere 1984 [4) A 252 (T} per Ackermann J af 259H-2618,

In my respectiul view, the fact that the Court’s discretion
under section 4 of PIE fo delay the eviction of any unlawfut
occupier, whatever their personal circumsiances, s
temporary and what the exact period i depends on the
circumistances of the case save that a landowner cannot
be effectively deprived of his property without adequate
compensation and ought o refain the right to decide

how he wishes 1o develop what he has paid for.

I consider that the hierarchy principle of precedent binds
me. The jlension between the right fo property under
section 25{1} and an indigent uniawful ocoupier’s right fo
aceess to housing under section 26 was determined in
Modderfontein Squatters, Greater Benoni City Counclf v
Modderklino Boerdery (Pty} Lid 2004 [6) SA 40 [SCA] where
the SCA also considered that the landowner's right o

ecuality under section 9{1} and {2} of the Constitution was
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nfringed by the State burdening the owner with providing

agocommaoddaiion without compensation.

Alihough the Constitutional Court on appedal [President of
the Republic of South Africa & Another v Modderklip
Boerdery {Pily] LId supra} considered it unnecessary to
recich dany conclusion on whether Modderklip's section
25(1) nght fo property had been breached, and i so fo
whai exfent, until the SCA decision has been ovenruled by

the Consfitutional Court, | am bound by it

Accordingly, save for the further observations | have
already made regarding the need o take into account
the promotion of economic growth and development os
the essenticl basis for providing revenue to organs of state
through taxation and other meons, | inlend referring to
only those key passages in the SCA judgment of
Modderklip that are perfinent to weighing the nature of
the fandowner's constitutional rights having regord o the

provisions of PIE.
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The SCA confirmed that Modderklin's right to ifs properiy is
enfrenched by secfion 25{1} of the Constitution and that
the unlawful accupatfion of ils land. even i an eviction
order had not been granfed, amounted to such  breach
{at para [21]).  The duty under section 7{2} of lhe
Constitution that s imposed upon the Stale to "respect,
profect, pramete and fulfif the rights" in the Constitution
exists it the damaging act is caused by third paorties (af
para [26]) - | should add that the Censtitutional Court also
considered that it was unnecessary 1o deal with this issue -

at para [24).

I sihould interpose thal tanga ACS [as he then was) in
Modderkdip on appedl o the Consfifutional Counl

expressed the view af para {45] that

“ft s unreasonable for o privafe entity such as
Modderklip to be forced fo bear the burden which
should be bome by the Stale, of providing fhe

gccupiers with accommadation.” it is however
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unciear whether the statement B o be

contextuaised or whether it is seilf-standing.

Harms JA also referred in Modderklin 1o section 9 of the
Constitution and applied De Villiers J's finding in the court
a quo that Modderklip was not freated equally because
“.. Os an individudl, it has fo bear the heovy burden,

which resfs on the Sfafe”.

The SCA further expressed the view that circumstances
can be envisaged where the right of access o adequate
housing might be enforceable horizontdally but that there is
no legisiation under which the Siafe has transferred iis
obligation fo provide access o adequafe housing on o
progressive basis o privote landowners. The Court found
that even in the extrame circumstances where there had
been o massive invasion of privately owned iand that
there was nonetheless no horizontally enforceable right
against a private londowner under section 26 of the

Consitution [af paras [30] and {311}
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Accordingly, the case before me is an a forifori one where

there is no horizonial gpplication o a private kendowner

of section 26 of the Constituiion.

in order o succeed with an eviction appilcation atter due

nofice fo a person in occupalion for longer thon six

months the Court;

[l

{s)

must be of the opinion that it i iust and equitcabie
to do so after considering oil the relevant
circumstances  including  those enumerdied in

section 4{7};

must be safisfied that dl the requiremenis of the
section have been compiled with and that no

other valid defence has been raised,

Once the Court has made these findings then it is obliged

by the peremplory wording of section 4{8} fo grant an

evicton order.
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However, the evichon order itseff must provide g dale
upon which the occcupiers must vacate and o dale upon
which ihe eviction order may be caried out if They have
not vacated the land, In determining < just and
equitable date for the land o be vacated the court
under section 4{%2) must have regard to all relevant
factors, inclsding the period the unlowiul occupiers and

his or her family have resided on the land In quesiion,

RIGHTS OF DESTITUTE "UNLAWFUL OCCUPIERS" ON PRIVATE LAND

114,

Fundomenicl o an understanding of the sighificance of
the specific socio-economic right o access ta housing
identified in section 26 is an oppreciafion of ot least the
following historic factors that cught o be entrenched in
our nation's coective psyche.  First, that the righi of
access to housing B ingxorably bound fo and finds 115
origins in the right to dignity.  Secondly, the existence of
informal settliementis and the lack of capacity within the

central urban areqa close to employment opporiunities are
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direcily aitributable to the apartheid systerm of tand
distribution and intlux control.  That limited access by
Africans to wban oreas and then confining African
people to townships.  Ngcobo J {as he then was) in the
Joe Slovo case at para |194] made the observation fhot:
It was an anotherna o moke provision for the
accommoadcation of more Alrican people than fhe
number essenfigl to provide fabour in the wban
areqs.”
It was the lack of accommodation in the fownships thal
compelled people io live in informal seftiements and then
o move out of the squalor of those sefflements, i They
could, o dilapidated or abondoned buildings within the
inner city or for olhers to exploit 1he situation by eiffeciively
selzing de facto control of inner city buildings and

extracting rent whilst excluding the landiord  from

effectively exercising its rights.

| do not believe that it is necessary o expand on the

historic reasons for Ihe provision of housing for Africans
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within the urbon aregs. | has been comprehensively
degit with by Ngcobo CJ at paras [171] through fo 198]
insofar as the exstence of the housing crisis relates fo
those living in what are appropriately called "squatiter
camps’. Reference may dalso be made to Department of
Land Affairs and Others v Goedgelegen Tropical Fruits
[Pty] Lid 2007 [8] SA 199 {CC} ot paras 57-63 and 75 in
relation o the repressive grid of legislation that unfairly
discriminaied agaoinst African people in relalion fo
ownership and occupalion of lond where they had

resided.

However, 1 do not believe that the significance of the
rights to dignity have been property grasped by the City,
its qdvisers and in paticular those  responsible  for
formulating its policy within the constifutional framework
as reqguired by seciion 153 of the Consfitution,.  In S v

Makwanyane and Anofher 1995 {3} SA 391 {CC} O'Regan

Jsqid the following -
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13271 The imporiagnce of dignity as a founding value of
fhe new Constitution cannat be over-emphasised.

[329] Respect for the dignity of ol human beings is
particudarty  important in South  Africa. For
apartheid was the deniot of g common humanity.
... The new Constitution rejecis this past and affirms
the equal worth of off Souwth Africans. Thus
recognifion and prafection of human dignify is the
fouchstone of the new poilcal order and s
fundamentdl fo the new Conshtulion.”

Accordingly, the Consiitutiondl entilement {o respect for
dignity 5 severaly compromised if not unattainable [in the

sense of self-worth) without a basic reof over one’s head.

Saction 26 of the Constitution expressly secures the right of
access to adequate housing and requires the Stale fo
ioke reasonable legisiclive and other measures, within is
available resocurces, fo achieve the progressive rediisation

of this right. See section 24{1} and {2}
Maoreovar, sechion 26{3) provides that:

"No cne may be evicled from their home or have
their home demofished withouf an order of cout
made affer considering dll relevant circumstances.
No legisfation may permif arbirary evictions.”
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These provisions have been given content through PIE and
varous houwsing legisiation as well a3 the obligations
imposect on all three spheres of governmeni to give effect
fo the socio-economic rights qccorded under the
Constitution. 1 hove deqgit with the lalter aspect. |
mroceed to deal with relevaont aspects of our housing

legistation.

The MNationgd Housing Act, ta which | have aleady
referred, imposes specific  obligations on  iLocal
Government. | agree with Mr Kennedy's summary of
seciion ? of the Act, that Municipalities are obliged io
take all reqsonable ond necessary steps, within the
framewark of Nalional and Pravingial housing iegisiation
and policy to ensure that iis inhabitants have access to
adequate housing on o pragressive basis and, infer alid, 1o
prevent or eradicate unheallhy and unsafe habitalion
and “nifiate, plan, co-ardinate, fociitafe, promate and

unable appropriote housing development .”
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Moreover, under section 2 of the National Housing Act, in
performing its functions, a local authorly must under
sections 2{1){a), (bl. [c}{i} and {c){iv] give pricrity to the
needs of the poor in respect of housing development,
underiacke meaningiul consultation with ingividuals and
communities affected by housing developmeni, ensure
that housing development is  economically, fiscally,
socigily and financially offordable and sustainable and
aglso ensure that it & administered in o “fransparen,
accouniable and egquitable manner and uphold the

practice of good governance” [my emphasis).

Allied to the National Housing Act and relevant to this
case is Chapter 12 of the Emergency Housing Program
under the National Housing Code.  Clause 12.3.1 defines
on emergency as a sifuation where ... the affecied
persons are, owing to sftuations beyond fhelr control,

evicted or threatened with imminertt eviction from land or
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unsafe buifdings, or situafions where pro-aclive sfeps

ought fo be taken fo forestall such consequences ...,

The Emergency Housing Program obfiges a focal authority
to investigate and assess the emergency housing needs
within their areas and to underliake pro-achive planning in
that regard.  The program provides for funding from

Provincial Departments of Housing.

Ngooho Clin the Joe Movo case af paras [231] and [232]
made it clear ithat the Constitution requires thai ol
evictions must e caried ouf in @ manner that respects
human dignity, equality and fundamental human righis
and freedoms and that section 26{3) ... underscores the
importance of a house, no mofter how humble ... i
goknowledges that a home is more than just o sheller
from the elements. IV is a zone of persondl infimacy and

famify  securify.” Reference wos ithen made 1o

intemational human rights law which recognises that whilst

State projects for housing development and the like may
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require evictions, it should not result in pecople being
rendered homeless and thot where those affecied by the
eviction are unable o provide for themselves, the
Government .. must foke appropriate measures, fo the
maximum  of ifs ovailoble resources, to ensure that
adequate aftermnative housing, resefflernent or access 1o

productive lond, as the case may be, i availabie,”

127.  Constitutional Court and SCA authorlly on the subject
rmoke i plain that those in desperaie situations who face
eviction are entifled fo have access to adeguate housing
on o progressive basis and that all tiers of Government
must tfake reasonoble legissiotive and other medasures
within avaiable rescurces to achieve this end, However,
desperalely poor families have no right o lock fo private
landowners for indefinite confinued accommodation ot

no cost.

OBLIGATIONS OF THE CIIY TO "UNLAWFUL OCCUPIERS" OF
PRIVATELY OWNED LAND
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it it clear from the Consiitutional Courl and SCA
judaments to which } have referred, that the City has o
positive constitutionat duty 1o the desperately poor not o

render them homeless should they be evicied.

The right of access fo adequate housing s given effect
where the City fakes reasonable measures through d
caherant public housing program towards the progressive
reciisation of this right within the State's available means.
[See Grooiboom af parg {41}, Moreover, Ngcobo CJ
identified reasconable rmeagsures to mean ".. those thal
fake into account "the degree and exitent of the denial of
the right they endeavowr fo realise” and they should not
ignore pecople “whaose needs are the most wrgent and
whase ability to enjoy afl the rights therefore are most in
pefif {See Residents of Joe Stovo ab [226] cifing

Groatboom at para [42].

Moreover, the meaqsures and palicies, in accordance with

Grootboom. af para [44] facilifate access o lemporary
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refief for people who have no access fo land, no roof over
fhelr heads, for people who are living in infolerable
condifions and for people who are in crisis because of
natural disasters such as floods ond fires, or because their

houses gre under threalf of demolition.” {See Residents of

Joe Sovo at [227])

OBLIGATIONS OF THE CHY TO PRIVATE OWNERS OF ILEEGALLY
QCCUPIED EAND

131,

132.

133.

| respectfully apply the SCA reasoning in Modderklip and

certain of the observations made in Medderelino and by

- Masipa Jin Blue Mconlight.

! hove diready referred o the exiroct by Langa CJ in
Modderklip al pard 45 1o the effect that it s unreasonable
for o private entity to be forced o bear the burden which
should be bormne by the State o provide occupiers with

accommodation.

| believe the extensive references earlier in this judgment

fo the 5CA decision in Modderklip oadeguately
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demonsirate that there s binding cauthorily for the

proposifion. it is necessary to expand further upon it

134.  Moreover, Masipa J in the egrfier contempt proceedings
in this matter said af paragraph 37 ¢

't seems that the City is of the view thal ifs

obligofions fo  assist udawful  occupiers  are

confined only to cases where occupiers are

evicted from public property. That this cannot be

correct is clear from the relevant statules already
referred {o obove as well as from case low.”

135, Whatever the temporary period might be o assist in the
amelicralion of hardships caused by an eviction order in
respect of those who are unilkely to find alternale shelter,
no Her of Government can hansfer its constilutiongl
obligations o private citizens on what, redlistically, would
be an indefinite basis rendering the ownership righis

nugatony.

BREACH OF FIRST RESPONDENT OCCUPIERS’ RIGHTS BY THE CITY
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Mr Both, on behalf of the Ciy, contended that since
Housing fell under the funclional area of concurent
nafionai and provincial legislative competence, the
primary  consfitutional obligation to provide housing or
cccess to housing did not lie with Local Government, He
argued that Local Government's role is secondary, has no
right o formulate or apply a housing policy independently
of the other spheres of Government and that section 2{1)
of the National Housing Act effectively compelled the
Municipality to perform its funchions ™. within the
framework of National and Provincial Housing legistation

and policy”.

The City also argued that the financicl burden fo provide
housing lies with Nattonal and Provincial Government anc

not with municioolities.

It was also argued, on behalf of the City, that o court has

no jurscliclion to recllocate public funds. See Cily of
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Johannesburg v Rand Properfies (Ply] Lid and Others 2007

{6} SA 417 {(SCA] at para 45,

Finally, it was contended that Chapter 12 of the National
Housing Code which decals with emergency housing 5 o
reqsonabie dand responsible measure adopted to meet
the confent of the Consfitutional Courts judgment in
Grootboom. In paorticular, the City referred o the

following exiract from Chopter 12 in support

'The judgment furthermore suggested fthat o
reasonable part of fhe Noaiffonal Budget be
devoted to providing refief for those in desperafe
need, but the precise dallocation was for Nafionaf
Government fo devise,

* Consequertly, this program is insfifuted in
terms of section 3{4)1G] of the Housing Act,
1997, and wilt be referred to as "the Nalionaf

Howusing Programime for Housing Assistance
in Emergency Housing Circurnstances”.

In my view the City has obfuscaled the issue and has
declined to explain is policy of excluding from any of ifs
accommodalion  programs,  whether - emergency,

temporary or otherwise, the City's inhabitanis threatened
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with eviction from private property. The City also refuses
io acknowledge the consequence thatl flows from iis
decision to exclode g class of indigent occupier bul
provide assistance 1o those who were to be removed from
property owned by it or other organs of Stafe for whatever

pressing reqson.

The consequence of excluding persons in the position of
the first respondeant occupiers of private property was fo
exclude them from bolh program formulaiion and budget
preparation. 1t is not syrprising therefore that there has
not been a budget dllocation. i s, however, difficult to
appreciate that the persons responsible for this policy
decision could genuinely have believed it o be jusiifiable.
The fact that it s not is demonstrated by the fallure of any
meaningful argumen! being presented on behalf of the

Cily in thaf regard,

In my view, the City cannot rely on ifs own default to

expicin . why it has neither the budgel nor the



143.

144,

-83%.

accommodation 1o caler tor indigent occupiers of private

kand facing eviction.

Moreover, the City has persisied over af lecs! 1hree fiscat
years, afier becoming aware of the challenge to s
exclusioncry policy, to reconsider ifs position both in the

formulation of its policy or in the planning of its budget.

It is seff-evident that a fallure lo exclude indigent
occupiers facing eviction solely on the basis that they
happen to have found refuge on private, as opposed o
State-owned  properly, offends the first respondent
occupiers right fo "... equal profection ond benefif of the
low" under section 2{1} of ihe Constifulion. It also offends
thelr ight to ... full and equal enjoyment of off rights and
freedoms” under section 2{2}.  In parlicuiar, the effect of
the Cily's policy ‘o plan and budget {since af least late
200¢) for indigent occupiers of privale property faced with
eviclion, excluded them from the enjoyment of the right

1o have access o emergency or temporgry housing
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under section 26 of the Canstitufion as explained in

Groothboom. This amaounts to unfair discriminabtion.

145.  Moreover, such unfair discrimination renders the Cily's
policy and s implementation, whether in the forn of
providing accommodation or planning and budgeting for
housing relef. constitutionally  Hawed, irrafienal  and

unreqsonaibe,

146, In Groofboom, the Constitulional Court, when cauticning
against judicial activism in relation {o the division of
oowers said:

A cowt considenng  reaseonableness will  pot
enquire  whether  other more  desirable or

favouralie measures could have been adopled,
of whefher public money could have been befler

sprent. The quesfion would be whether the
megasures  tobt have  been  odopted  are
reasonable.”

147, In the present cose. the answer (o thal question is "N,

148, The Cily did not argue 1hait the unfair discriminatory policy

conlended for by the first respondent is not specifically
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referred to in section 9(3]. i it had been necessary o
deal wilh the topic then | would have had little difficulty in
appiving lhe purposive interpretation to the constitutional
provisions contained in section 9 f{equality}l read s o
whole, section 110 {human dighityl and seclion 246
fhousing).  Compaore Allorney-Generol Bolswono v Unify

Dow 1994 {1) BCLR {C of A Bofswano].

it is also of concem That the Cily's policy was telf-serving.
The exclusionary policy not only benefited its own interests
but alse had the potential of dlowing i o overcome the
difficuliies inherent in a seclion é eviclion under PIE where
effectively it is obliged fo allow occuplers to reénwin on
state-owned idnd indefinitely until bosic accommodation
can be provided. This is by reason of The greater burden
imposed on the State o demcnstrate thal an eviction
from State land is also in the pubiic interest and see Joce

Siovo Residents, per Moseneke DC! af para [172].
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Indeed, in Port Elizabeth Municipality v Yarious Occupiers
2005 {1} SA 217 {CC}. The Constitutional Court held that
agithcugh there was no ungualiied constifutional duly
under section &[3) of PIE, on Local Government {o provide
aliernative accommodation, ".. o couf should be
refuctant to grart an eviction against relatively setfled
occupiers uriless it is safisfied that o reasonable affernafive
is available, even if only s an interim measure pending
ultimate access fo housing b the formal housing

program.” {per Sachs T af para [28]].

BREACH OF BLUE MOONLIGHT'S RIGHTS BY THE CITY

iP5,

A necesscyy coroliary to unfairly discriminating against the
uniawid occupiers of Blue Moonlight's property is that Blue
Moonlight's own constituional right to be eagled al least
equally with the Siate wos breached in regard 1o
accessing the City's program to house, on either an
emergency or femporary basis, desfifule occuplers of

iand sublect to eviction under PIE
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In Modderklio, Harms JA af paras [361-{31] referred to the
application of the equality provisions contained in section

2{1} of the Constitution where the 3taite ".. offowed the
burden of fthe occupiers’ need for land to faft on an
inclividual.” The SCA endorsed the finding by De Villiers J in
the Court o quo that Modderkiip had not been treated
equally because ... ax on individuol, i has 1o bear the

heavy burden, which resfs on the State, 1o provide jand fo

somie 40 000 people.”

In the present case, not only s Blue Mooniight expected o
utilise ifs and al ne cost and o prevent it from realising Hs
investrmenf  through developing the lond  wilhout
cornpensation, but the City has adopted a policy that
benefits ifs interests more beneficialy than private
landowners  withoul  any  discemible  justification,
pardicuicrly if regard 5 had to the heavier burden placed
an the State to aliow confinued residence on Siate-

owned land if no alternagte gccommodation is available.
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Accordingly, the City's policy not o provide
agccommodation or plan or budget for the procurement
of gccommodation on an emergency or femporary DOsis
in respect of private land occupied unkowiully under PIE s
unfairty discriminalory and offends the equality provisions

of section ¢ of the Constifution.

CONSEQUENCES OF THE BREACH OF BLUE MOONEIGHT'S RIGHTS

155,

156,

157.

It 5 o fundamental principle that where there s o right

there is o remedy. See Haris v Minister of 2¢

It is sefiled low that a cowt has a duty to fashion an order
that wiif achieve effective relief for those whose
constitutional rights have been breached. See Minisfer of
Healthr and Others v Treatment Action Compaign and

Others (2] 2002 {5} SA 721 {CCJ af para [102].

In Fose v Minister of Safefy and Securify 1997 {3] SA 786
{CC] ot pora f42) Ackermann J delermined that

approprate relief will .. in essence be refief that s
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required to profect ond enforce the Consfitufion.”  The
Court indicated that this may not only take the form of @
deciaration of rights or other usual orders but may include
new renmedies o secure the protection and enforcement
of rghts enshrined in the Constiution. Ackerrmann )

contnued:

In our confext and appropricfe remedy must
mean an effective remedy, for withou! effective
remedies for breach, the values underlving and ihe
right  entrenched in the Consfitulion cannot
properfy be held or enhanced.  parficufanty in o
couniry where so few have the means to enforce
fheir nghts through the courfs, if 15 essenfial fhaf on
hase occosions when the legdl process does
estabdish that an infringement of an etrenched
tght has occured, if be effectively vindicated,
The courls have o particular responsibiiity In ihis
regard and are obfiged to 'forge new tools" and
shape innovafive remedies, if needs be, to achieve
this gaal.”

158. In Joe Slove Residents Sachs J at poras [333] and {334]
referred to the courts’ funclion in manoging tensians
betweean competing legiiimate claims to odopt s

balanced, far and principled resolution as possible.
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Duwring arqument, the possibility of expropriating croperty
that was of liltke current worth and use i not only o house
the families that were there bul others was mooted,
particularly having regard Lo the enormous costs thaf hod
aready been incurred by the City in lifigating up to that
stage. This did not find favour. it s evident from
Ekurhufeni Metropolitan Municipalily v Dada NGO, agnd
Others [SCA) {case No. 280/2008}) that it is inappropriate if
not incompetent fo direct expropriafion.  Whiist the Cily
may not have a comprehensive of coherent jong-term
plan for the areg in question, o court would be Imposing
its resolufion of an issue between immediate parties on
maiters where broader planning considerations may be
mvalved and may effectively retard strsctured urban

growih.

This brings me o the second concern that | must guard
myselfl against, namely, Improperly usurping the policy-

making funclions of Governmeant,
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it is, however, ciear from Modderklip. both before the SCA
and the Caonstitutionat Courd, that constitutional damages
based on the foss of use of property by ¢ landowner can
constitute an acceptable form of reiief in appropriate

circumsiances.

in the present case Blue Moonlight has been deprived of
its enfilement o use and develop ifs properiy, This is
sufficiendly causally Iinked 1o the breach by the City of
Blue mooniight's rights to equality of treatment and in ifs
faiure since of leqst 2006 io implemen_t o recsonable
progrant and include in ils budget provision for the
gecommodation of indigent eccupiers of private owned

iong.

There are three further considerafions that weigh with me.
The first is that the atfifude of the City has been to wash ifs
hands of any obligaotion, whether constitlional  or
otherwise. o adopt a coherent program and fake steps

1o secure basic accommaodation for all those who it ought
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1o have established {by way of surveys and projections}
were indigent and aof risk of being evicted from property
within ifs areq of jurisdiciion and irespective of who held
fille to the iand in guesfion. The City's failre is
aggrovated by the fact that both before and during the
past three vears o body of low has been built up before

our highest courts that the City should have heeded.

Secondly, the City appeared fo have g sufficient budget
o deal with providng emergency of lemporary
agccommodation without reference 1o the Provincial
Government.  This arises from the First Respondent's reply
ta the City's reporl. The fist respondent (ol para 20.3)
stated that according fo the City's latest medium-term
operaling budget {which was altached) it had budgeted
for a surplus of R397 million which is expected 10 Increase
to R&47 million in the 2009/2010 finonciat year. This
appeared from the Cily's Infegrated Development Plan.

The City's response {at parc 27 of ifs reply) wads curt and
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unhelpful. Mr De Klerk who is the Direclor-Directorn Legal

and Compliance of the Cily, said the following:
"Althaugh a cify the size of Johannesburg is indeed
very farge and s budget is significant, the secand
respondent has attempied in fis 2008 report fo
describe fo the cowt the maony ond vared
demands on ifs funds, 1t is naive and inappropriafe
fif not presumptuous in the exirerne) for the first

respondent to purport to rewrite and reglffocafe the
City's budget.”

| find it difficult to appreciagte how drawing atiention 1o
the fact that there s o budgeted surplus, amounis to
teling the City how 1o apply ifs funds. lis obfigation o
apply #s funds with regard o its consfifional and
statutory  obligations, and in particLlar those Involving
socigl-economic upliftment is an issue before the court
and it was for the City to explain why it could not apply
any portion of its anlicipated budgeted surplus to shore
up its foilure fo include indigent occupants of privately
owned land In Hs  emergency or temporary

geecommodation program or to find even the RS million as
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a first stage o aoquiring property in terms of its request o

the Provincial Government see above).

The healated atlempt 1o argue the issue of what o budget
surplus means did not assist matters. On the confrary, the
City's report revealed hat without Nationed or Provincial
Governmertd funding, the City hud emborked on s
emergency and femporary cccommodation program,
using its own resources and without reguesting funding
from the other spheres of Government. This appears from
the following passage:
The City focuses, without! being obfiged to do 3o,
from s own resources and within its financial
cansfraints. on the provision of shelter fo occupiers
of dangerous builldings, who gudlify as being
desperately poor and whao find themselves in O frue

crisis sftuation.  There are numerous dongerous
buildings in the cfty of Johannes burg.”

The condition of the applicant’s property, the fact that it
has already received warnings from: the City regarding ihe
stale of the bnilding and the clear evidence regarding its

degradation is unlikely o result in significont domages
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based on the loss of use of the property on the basis that |

regard as approprialie, namely rental. |

I have bosed constifubondal damages by relerence o
renfal values and not by reference to [ost opportunity
revenues had the property been deveiloped in the interim
period. In doing so | have considered that the fairest form
of compensafion is 1o be based on the benefit 1o the
Municipality of not being obliged io incur the cost of ifs
self procuring accommeodation and effectively foisting its
duties on the Applicant when i appedred 1o have

adequale respurces ot the time.

Blue Moonlight only sought campensafory relief against
the City in ils notice of motion of 3 June 2009. In my view
it is appropriate that compensatory damages in the form
of notionally lost rental for holding over is only claimabie
fram the commencement af the foflowing month, 1 Jduly

2009,  The City had ampie opportunity o consider its
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position in the meantime when preparing its answering

affidavits.

Finally, relevant case law considers it best fo avoid what
might be unnecessary further litigation belween the
parties where other means of faily resolving potential
disputes arise.  See Modderkfio (SCA} of para [44]. Mr
Brassey, on behalf of Biue Moonlight had sought an order
where, failing agreement on what constilules o for and
reasonable monihly renial, a sworn valuaior appointed by
the President of the South Afrdcan Councit for Property
Vajuers profession would make the determinafion, i
considered this to be an eminently praciical dispule
rasolution process, save thal # is necessory 1o ensure that
the valuator's decision is subject o scruliny by the Court
on the limited basis of o judicial review as is the case with

the decision of an arbitralor,

Ry reasan of the view | take in regard o Blue Moonlight's

right to evict the first respondent occupiers and when fhat
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is to toke place, constifutional domages are payable up
fo the date when the eviclion order is effected and the

cccupants vacate,

REMEDZES AS BETWEEN THE FIRST RESPONDENT OCCUPIERS AND THE

cIry

172,

173,

There can be no doubd that the City brecched ifs
constituiiondl and statutory obligations towards the first
respondent occupiers by preciuding them for o period of
caf least four years from access to its emergency and

femporcry housing programs.

tMoreover, the fact that some of the occupants may have
only been on Blue Moonlight's property since 2008 is
irelevant, The Ciiy's obligation remains o provide access
toc adequate housing on a progressive basis within the
iimitations of avdilable resowrces with due regord to the

poorest who otherwise would have no sheiter and iitle

prospect of a dignified life. Thelr papers reflect that they

ought to have been in a positicn to do so at teast during
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The remedy for the brecch of the occupants
constilufional and  statulory  rights  in respect  of
agecommodalion appear extremely limited, A court
cannot dictate who should go fo the head of the gueue.
What i can concern iiself with is whether the order it
makes will resulf in an impermissible queue-iumping. By
recson of the failure to have any regard 1o the occupants’
fights over o significant period of time, this issue does not

CriseE.

While ¥ s comect thal compensatory damages until
accommodation s provided may result in the City
changing s policy and budgetling, nonetheless it i
obliged o change iis posiion not because the court has
selected cnother route but because it s constituiionally
obliged io include indigent occupants of privale land
threatened with eviction in the housing programs and to

budget for it
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There might be o concern that raising rates and oxes wil;
be a necessary consequence particulary as there is a real

sk of an avalanche of liigation seeking subsidies for

accommodation.

in part the first concem is answered by reference 1o ihe
ietter addressed by the Provincial Government when the
City applied for emergency funding. It recognised that
there wos o need for depariments within the Provincial
Government o exercise  proper  fiscal discipline.
Secondly, there ore numerous unoccupied buildings
within the CBD,  None of the reports presenied by the
City deait meaningiully with whether these bulldings were
being moth-baolled by the Sale indefinitely or whether
they were o be deveioped. T is for this regson that |
hove included an order effectively requiring an cudit of
vacant State-owned buiidings. | should qdd that Mr

Kennedy dlso forcefully argued that even the subsequent
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Report by the City was inadeauate, By reason of the view

Hoke it s unnecessary 1o maoke a finding on this.

Since handing the order down, sirong statements have
emanated from the National Assembiy of a renewed
commitment o prioritise the provision of housing. The way
inn which [ have iormulgied the order enabies the City to
find either emergency or ternporary accommodation for
the first respondent occupants.  As soon 45 thal occurs

maonthly compensatory damages ceqses.

The occuplers sought orders to be placed effectively
close 1o where they presently ive. Moreover, the reniais in
buildings which might be available vary dramalicadly.  In
my view the City should avoid disrupting the lives of the
occupanis  unduly, patticularly  where  children  ore
enrclled in nedrby schoolk or employment 1§ in close

proximity.
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Nonethelass there is no obligation on the City o do 50 nor
is it obliged to spend more than it otherwise would
because an unicawiul occupier is able o accupy premises
in < rejatively better suburl than ancther. The yardstick is
not  where the occupant waos able tfo find
accommodation at no cost, but rather what s o fair
amount o acauire rudimentfary accormmeodation within o
reasonable radius, having regard fo the circumstonces

and the cost of available ransport.

| had regard to COHRE's survey and to ifs conclusion that
the cheapest private rental accommodation avaiable in
the inner city was approximately R850 per month for o
single room with cooking faciities and o bath, but
excluding water and electricity. No more recent figures
were provided. If water and eleciricity was inciuded then
a family of four would pay o minimum of R1 000 per
month, Nonetheless the COHRE swrvey Qo identified

cheaper avdilable premises.
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There is very lite daia avaiable to me. Mareover, the
occupcanis range from those who have no incorne
whatsoever fo the few who eamn R2 000 or more a month.
There is also the concern of adequale oversight.  In my
view the court does not have enough 1o individualise the
armount thal each occupont cught to receive in the form
of compensatory damages untl either emergency or
temporary accommaodation is provided. it is therefore
necessary fo provide o regular review mechanism tfo

monior and oversee the appropriate subsidy.

I accept that the shructure of my order i intended to
encouwrage the Cily o expeditiously reassess ifs housing
program in accordance with ifs constitutional obligations.
It also assumes that the order | moke caon be
implemented. Again this is based on the facts presented,
inciuding the fact that the City was able fo find on an
urgent basis accommaodation when pressed fo do so by O

court order of Claassen J In a matter heord after it had
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fled papers.  The City claimed that it was compelled to
co 30 by reason of the court order. It is evident that the
City hod clamed ihagl it had no such recoure io

gccommoadation.

186, Finally, in the contempt proceedings, Masipa J, at para
6%, considered that the City was frving to distance iself
from the problens of unlawfud occupiers which is af odds
with the Constitution and s tantamount to a fallure by the
City to comply with its consiitulional obligations. i
consider the subsequent conduct in these proceedings by
the City and the position it has continued o fake to be
esserticlly unchaonged, | accordingly remain sceplical at
its protestations, either in refation to budgelary constraints

OF GCCassing emergency or femporary goccommaodation.

APPLICATION OF SECTION 4 OF PIE

187. | must consider whether Blue Moonlight s entitled to an

eviction order agains! the first respondent occupiers and,
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if s, to delermineg the relevont dates mentioned in seciion

419].

In Occupiers of 51 Olivic Road, Bereg the Consiitutionat
Court considered the oppropriateness of an order that
would require the parfies o meagninglully engage one
another In the fashion contemplaled in section 7 of PIE
The requirement of meaningful engagement was again

considered in Joe Slovo Residents at paras {239]-{247].

in my view the possible resolution of the case without ¢
court decision has been explored during the hearing. i is
evident that the parfies now seek finalily regarding their

respeciive posifions.

In order o come 1o a decision as {0 whether or nol an
eviction order must be granted on the basis that i is just
and equitable fo do so, | have considered the following

refevant crcumstances;
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The inability of any of the curent occupants o be
able to offord rented accommodation without

subsidiscaton;

The degree of movement of occupants. Currently
more than half of the occupants have only resided
on the property since notice fo vacale was given.
Of the 84 people occupying of the last formai
census, at least 146 individuals only commenced
occupation after proceedings were Instiluited.  In
addition, 19 others only took occupation in 2006,
which means thal they were on the property for
less than six months prior o proceedings being

instituted.

It s axomatic thal imespective of the tengih of
occcupation and whether or not occupation only
occurred alter proceedings were instituted and
with full knowiedge thal an eviction order was

being sought, the occupants are unable to afford
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any basis accommodation and are at risk of losing
such meagre piece work as they are able to
obiain, or o basic shelter o be able 1o prepore for

their studies.

Biue Moonlight acquér@d the property  for
cdevelopment.  As o privale lond owner and
investor, it is able 1o explolt the land ond wilt be
able to create work during the demolifion and
development phoases and once developed the
property will become rateable of a significantly

higher figure.

Urban renewal is o desirable objective but must be
tempered if immediate hardship will be caused

that is not allevialed by other falr means.

Without the ability to evict, there is no realistic
prospect that Blue Moonlight can gain possession

of its property. Effechively the property will be fost,
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The prncigal finding | have made is that a private
iandowner cannot be indefinitely deprived of the bundle
of rfights that come with the ownership of immovable
property.  Accordingly, Blue Moonlight is eniilled fo an
eviclion order. The only gueslion is when it is 1o be
implemented having regard to what is just and equitable

in the cirgumstances.

Blue Mooniight has been unable 1o realise any benefi

fromi its investment for some five yeonrs.

On the other hand, the occuplers live in sguaiid conditions

with no waler or other basic facihlies.

Resolution of what is just and equitable therefore depends
on whal constituies a reasonable time within which the
first  respondent occupiers  can find  oiternate
aecommaodction. Clearly there con be no time
stipuiaied if they do not have sufficient income 1o pay

renial for even the most meagre of accommaodaotion. |
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have, however, resolved that the rights of the londowner
do not allow for an indefinite deprivation that renders their
section 25 rdghis de facfo nugatory and thot the
occupants care entitffed fo compensatory damages in the
form of a subsidisation of their income that is likely to aliow
them a form of basic accommodation until the City

remedies its bredch.

In my view a pericd of one month only is inadequale.
However, a period of three months, having regard o the
tenuous position ih which the occupants must have
redlised they were in and there being no evidence that
aliernate accormmodaiion cannot be found within o
petiod just short of two months s not justiied on the
papers, | consider it appropriate thal, having regard to
the fime that has akeady elapsed and there being no
suggestion that a period just short of two months would be

inadequaie, such a petiod would be approptiaie,
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Orn 5 Fepruary 2010 | accordingly ordered that:

IT IS QRDERED THAT.

i

The fist respondent and ol persons occupying
through them (coliectively "fhe occuplers™} are
evicled fom the immoavable properly situale atf
Scratoga Avenhue, Johannesburg and described as
Portion 1 of Bf 1308 Berea Township, Regisiration

Division IR, Gauleng {“the property™);

The accupiers are ordered to vacate by no later than
31 March 2010, tailing which the Sheritf of the Court is

aulharised 1o cany cut the eviction order;

The Second Respondent shall pay fo the Applicant
an gmount equivalent o the fdir and reasoncable
monthly rental of the said prernises from 1 Joly 2009
unlil the cccupiers vacate on 31 March 2010, which
amount i fo be delermined by agreement between
the Applicant ond the Second Respondent and
falng agreement by o sworn voiuator appointed by
the President of the Souih Aliican Council for Property
Valuers Profession with o rights of judicial review o a

competent court accorded 1o the parties;



- 111 -

The Second Respondent’s application of its housing
policy s declared unconstitutional o the exient that it
discrimingies from consideration for suitable  housing
refief {inciuding temporary emeargency
accormnmoddation)  persons  within the  Second

Raspondent's area of jurisdiction

{a} Who are subject fo eviction from privaiely owned
land, whether by reason of the  buiding
constituting o dangerous bullding under the said
housing policy or for any other reqson, provided
that the eviction is in terms of the Prevention of
Hlegad Eviction from and Unlowful Occupation of
Land Act 19 of 1998, and

] Who are in desperate need of housing, or who
would otherwise quciify | they had been in
occupaiion of property owned by or devoiving
upon ihe Second Respondent and/or another
organ of state whether by reason of the buiding
being o dangerous building os aforesaid or any
other currently qudiifying around under the

Second Respondent’s existing housing policy;
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The Second Respondent i ordered to remedy the

defect in Hs housing policy set out in the preceding

paragraph 4 aibove and;

{al

(b}

{c]

{d]

{el

to report to this Honouwrable Court under ogth, on
the sieps it has token fo do so, what steps it will
take in the future In this regard and when such

steps will be taken;

the Second Respondent's report 5 to be
deiivered by 12 March 2010, The reporf shall
include detdils of ol state owned office buildings
that are de facto unoccupied, and in respect of
each buiding a statement by a senior
responsitle person who has direct knowledge, s
to when, it at all in the foreseeable future, it is

expecied that the bulldings will be occupied,

the Frst Respondent moy within 18 days of
delivery of the report deliver commentary

fhereon, under oath;

the Second Respondent may within 10 days of
delivery of thal commentary, deliver Hs reply

under oatty;

therealer the matter is 1o be enrolled on a date

ixed by the Registrar in consulfation with the
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presiding  Judge  for  comsideration of the
aforesaid report, commentary and reply and
determination of such further relef io the
inclividucl claiming as the First Respondent Qs
may be appropriate having regard o the
mplementation of the order set out in the

following paragraph:
By no later than 31 March 2010;

o the Second Respondent shall provide ecch of
the occupiers who are enfitled o cloim as the
First Respondent with at leost femporary
accommaodation as decant in o location as
near Qs feqsibly possibie 1o the dreq where the
property s situated and # rental s expected
then, unless there is agreement with the
individual occupier or household head {as the
case may be], such rental may only be
imposed pursuant o @ court order, which
application may be dealt with of the same
hecring o consider the report referred to in

paragraph 5 above:

ALTERNATIVELY and until such Hme & such

gececommodation is provided
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o the Jecond Respondent shall pay per monthin

advance, on the 257 of each monih
oreceding the due dale of rental and
commencing on the 25 March, o each
accupier or household head {as the case may
pe)] entiled fo claim as the First Respondent
the amount of R85O per month until the final
determination of the relief refered 1o in
paragraph 5 {e] above that might be sought;
PROVIDED THAT: The amount payable in the
fist month io each occupier or household
head shall inclisde an addifional sum of R850
should o deposit be required from a landiord,
which shall be refunded in full to the Second
Respondent upon expiry of the lease or upon
agccommodation being provided as aforesaid

by the Second Respondent.

Where g monthly amount is paid to one of
the First Respondents in lieu of
accommaodation as provided for in paragraph
&{b} then such amount will be reviewed by the
parfies every six months without prejudice to
any parfies nght to approaoch a court o

increase or decreqse the amount;
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thi For the purposes of paragraphs 5 and 6 the

persons  enfiled to  c¢igim  as  the  First
Respondent are those whose names appedr in
the Survey of Occuplers of 7 Saratoga Avenve,
Johannesburg under filing notice of 30 April
2008 af pages 784 to 790 of the record
provided they are sfill resident ot the property

and have nof voluniarlly vacafed,

The second Respondent shodl pay  the
Applicant's and the First Respondent's cosis,
including the costs that were previously
reserved and  including fthe cosis of two

counsel.

SPHLG



