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BE | T ENACTED by the State President and the Parliament of the Republic of
South Africa as follows:-

Definitions

1. (1) In this Act, unless the context otherw se indicates

(i) "aesthetic design" neans any design applied to any
article, whether for the pattern ort he shape or the
configuration or the ornamentation thereof, or for any two or
nore of those purposes, and by whatever neans it is applied
havi ng features which appeal to and are judged solely by the

eye,

irrespective of the aesthetic quality thereof; (vii)

(ii) "agent" neans a patent agent referred to in section 20
of the Patents Act, 1978 (Act No. 57 of 1978), or an
attorney; (ii)

(iii) "applicant” includes the |egal representative of a
deceased applicant or of an applicant who is a person under
l egal disability; (i)

(iv) "article" neans any article of manufacture and ¢hudes
a part of such article if manufactured separately; (iii)

(v) "cessionary" includes the personal representative of a
cessionary, and any reference to the cessionary of any person

dal |

be construed as including a reference to the cessionary

of the personal representative of that person; (xxiv)

(vi) "convention country" means any country or group of
countries in respect of which theris in force a
proclamation in terms of section 43 declaring such country or
group of countries to be a convention country or convention
countries for the purposes of this Act; (xv)

(vii) "court", in relation to any matter, means the division
of the Suprene Court of South Africa having jurisdiction in
respect of that matter; (xiii)

(viii) "date of application" means

(a)

in relation to an application nade in terns of section
44, the date on which the application in respect of the
rel evant design was | odged in the convention country
concerned; and



(ix)

(x)

(xi)

(xii)

(xiii)

(xiv)

(xv)

(xvi)

(xvii)

(xvii)

(xi x)

(b) in relation to any other application, the date on which
the application was | odged at the designs office; (iv)

"desi gn" neans an aesthetic design or a functional
design; (xviii)

"designs office" means the designs office referred to in
section 4; (xix)

"functional design" nmeans any design applied to any

article, whether for the pattern or the shape or the
configuration thereof, or for any two or nore of those

pur poses, and by whatever neans it is applied, having
features which are necessitated by the function which the
article to which the deisgn is applied, is to perform and

i ncludes an integrated circuit topography, a mask work and a
series of mask works; (viii)

"integrated circuit" means an article, in final or
intermdi ate form containing electrical, electronmagnetic or
Optical elenents and circuitry, which is capabl e of
performing an electrical or an optical function, and in which
at least a part of the electrical el ectromagnetic or optica

el ements and circuitry are integrally formed, in accordance
with a predeterni ned topography, in a sem conductor naterial

(ix)

"integrated circuit topogaphy" neans a functiona

desi gn which consists of the pattern, shape or configuration
of the threedi mensional disposition of the electrical

el ectromagnetic or optical elenents and circuitry of an
integrated circuit; (x)

"journal" means the patent journal published in terns
of section 14 of the Patents Act, 1978 (Act No. 57 of 1978);
(xiwv)

"mask wor k" means a dinctional design which consists of
a pattern of an i mage however fixed or encoded, having or
representing at least a part of an integrated circuit; (xvi)

"Mnister" nmeans the M nister of Trade and |odtry;

(xvii)

"personal representative", in relation to any person?

i ncludes the | egal representative of that person appointed in

a country outside the Republic; (xx)

"prescribed" neans prescribed by regulation; (xxvii)

"proprietor", in relation to a design, neans

(a) the author of the design, or

(b) where the author of the design executes the work for
anot her person, the other person for whomthe work is so
executed; or

(c) where a person, or his enployee acting in the course of
his empl oynent, nmakes a design for anotheperson in terns
of an agreenent, such other person, or

(d) where the ownership in the design has passed to any



ot her person, such other person; (vi)

(xx) "register" neans the egister of designs kept at the
designs office in terns of section 7; (xxi)

(xxi) "registered proprietor" nmeans the person whose nane is
for the time being entered in the register as the proprietor
of the design; (xi)

(xxii) "registrar" means the registrar of designs appointed
or deemed to have been appoi nted under section 6; (xxii)

(xxiii) "regulation" neans any regul ati on nmade under this
Act; (xxiii)

(xxiv) "release date", in relation to a design, nmeans the
date on which the design was first nmade available to the
public (whether in the Republic or el sewhere) with the
consent of the proprietor or any predecessor in title; (xxvi)

(xxv) "series of nmask works" nmeans a related group of mask
wor ks whi ch together represent the threédi nensi ona
di sposition of the electrical electromagnetic or optical
el enments and circuitry of an integrated circuit; (xxv)

(xxvi) "the repeal ed Act" means the Designs Act, 1967 (Act
No. 57 of 1967); (v)

(xxvii) "this Act" includes theegulations. (xii)

(2) Any reference in this Act to an article shall be deenmed, according to
the context, to be a reference to

(a) a set of articles; or
(b) each article which forms part of the set of articles; or

(c) both a set of articles and each article which forns part of that
set.

(3) For the purposes of this Act, a "set of articles" nmeans a nunber of

articles of the sanme general character which are ordinarily on sale together
or

i ntended to be used together, and in respect of which the same design, or the
same design with nodifications or variations not sufficient to alter the
character of the articles or substantially affect the identity thereof, is
applied to each separate article: Provided that a series of mask works shal
not be a set of articles.

(4) Any question arising under this Act as to whether a nunber of articles
constitute a set of articles shall be deternmined by the registrar

Application of Act
2. (1) The provisions of this Act shall apply in respect of all registered
desi gns whet her registered before or after the date of comencenent of this
Act :
Provi ded that a design registered pursuant to an application nmadeefore such
comencenent shall not be revoked except upon any ground on which it could
have been revoked in terms of the repeal ed Act.

(2) Al applications and proceedi ngs comenced under the repeal ed Act shal



be dealt with in accordance withthe provisions of that Act as if it had not
been repeal ed.

St at e bound

3. Aregistered design shall in all respects have the sane effect against
the State as it has agai nst any persom

Conti nuati on of designs office

4. The designs office established by section 2 of the repeal ed Act shal
continue to exist.

Seal of designs office

5. There shall be a seal of the designs of fice, and the pmession of the
seal shall be judicially noticed.

Regi strar of designs

6. (1) The Mnister shall, subject to the | aws governing the public
servi ce,
appoi nt a registrar of designs, who shall exercise the powers anperformthe
duties conferred or inposed upon the registrar by this Act and who shall 7
subject to the directions of the Mnister, have the chief control of the
desi gns office.

(2) The Mnister shall sinmlarly appoint one or nore deputy regi sars of
desi gns, who shall, subject to the control of the registrar, have all the
powers conferred by this Act on the registrar, and the senior of whom shall
whenever the registrar is for any reason unable to fulfil his duties, act
tenporarily in hs stead.

(3) The registrar of designs and a deputy registrar of designs appointed
under section 3 of the repealed Act shall be deenmed to have been appointed
under this section

(4) Any power conferred or duty inposed upon the registrarybthis Act may
be exercised or performed by the registrar personally or by an officer in the
public service acting under a delegation fromor under the control or
rection
of the registrar.

d

Regi ster of designs

7. (1) There shall be kept at the designs office a register in which shal
be entered

(1)(a) the nanes and addresses of applicants for the registration of
desi gns
and of persons to whomregistration has been granted and the classification of
such designs according to subjectmatter; and

(b) such other particulars as may be prescribed.

(2) Copies of all deeds, agreenents, |licences and other docunents affecting
any regi stered design or application for the registration of a degn which
are
required to be recorded in the register, shall be supplied to the registrar in
the prescribed manner for filing in the designs office.

(3) The registrar shall maintain at the designs office such indexes in
relation to particularsentered in the register in terns of subsection (1) as
may be prescribed.



(4) The register kept in terns of section 9(1) of the repealed Act shall be
i ncorporated with and formpart of the register to be kept under this section
and all copiesof deeds, agreements, |icences and other docunents supplied to
the registrar in ternms of section 9 of the repealed Act shall be deened to
have
been supplied to the registrar in terns of subsection (2).

(5) The register shall consist of a Part Aith regard to acsthetic designs
and a Part F with regard to functional designs.

(6) The existing register shall be deened lo formpart of Part A of the
register

I nspecti on of register

8. (1) Subject to theprovisions of this Act, the register or any docunent
| odged at the designs of fice shall, on payment of theprescribed fee, be open
to inspection by the public during the prescribed hours.

(2) The right of inspection conferred by subsection (1)hall not include
the right to make copies of or take extracts fromthe register or any docunment
referred to in that subsection by mechani cal neans: Plovided that the
regi strar may, where owing to circunstances beyond his control copies of any
docunent required in terns of section 9 cannot be furnished w thclut undue
del ay, permit any person to nmeke such copies by mechani cal neans.

9. The registrar shall, at the request of any person and on paynent of the
prescri bed fee, furnish copies ofany docunents |odged at the designs office
and which are open to public inspection, or particulars fromthe register, or
furnish a certificate in respect thereof.

Publ i cation in journa

10. The registrar shall armenge for the publication in the journal of such
details in respect of designs as he considers desirable or which nust be
published therein in terms of this Act.

Powers of registrar
11. (1) The registrar may, forthe purposes of this Act

(a) receive evidence and deterni ne whether and to what extent it
shall be given by affidavit or orally upon oath;

(b) award costs against any party in any proceedi ngs before him and

(c) tax msts so awarded according to the prescribed tariff:
Provi ded that such award and taxation shall be subject to review by
the court.

(2) The payment of any costs so awarded and taxed may be enforced in the
same manner as if they were costs awarded by a judge of the Transvaa
Provi nci al Division of the Suprene Court of South Africa in civil proceedings.

Exerci se of discretionary power by registrar

12. (1) Whenever any discretionary power is conferdeby this Act upon the
registrar, he shall not exercise that power adversely to an applicant or an
obj ector or other person who according to the regis.er appears to be an
interested party, without (if so required by the applicant or objector or

ot her



interested party within a tine fixed by the registrar) giving that applicant
or

obj ector or interested party an opportunity of being heard.

(2) Whenever by this Act any time is specified within which any act is to
be

perfornmed or thing is tobe done, the registrar nmay, save where it is
ot herwi se
expressly provided, extend that time either before or after its expiry.
Represent ati on

13. Any person is entitled to be represented by an agent to act on his
behal f in connection with any natter or proceedings in terns of this Act.

Application for registration
14. (1) The proprietor of a design which
(a) in the case of an aesthetic design, is
(i) new, and
(ii) original
(b) in the case of a functional design, is
(i) new, and
(ii) not commonplace in the art in question
may, in the prescribed manner and on payment ofhe
prescribed fee, apply for the registration of such design
(2) A design shall be deened to be newif it is different fromor if it
does
not formpart of the state of the art inmediately before the date of
application for rcgstration thereof or the rel ease date thereof, whichever is
the earlier: Provided that in the case of the rel ease date thereof being the
earlier, the design shall not be deencd to be new if an application for the
registration of such design has notbeen | odged within six nonths of such
rel ease date.

(3) The state of the art shall conprise

(a) all matter which has been made avail able to the public (whether
in the Republic or el sewhere) by witten description, byse or

any other way; and

(b) all matter contained in an application for the registration of a
design in the Republic or of an application in a convention
country fvr the registration of a desigmhich has subsequently
been registered in the Republic in accordance with the provisions
of section 44.

(4) Designs for articles which are not intended to be nultiplied by an
i ndustrial process shall not be registrabd under this Act.

(5) No

(a) feature of an article in so far as it is necessitated solely by
the function which the article is intended to perforny or

(b) method or principle of construction,



shall afford theregistered proprietor of an aesthetic design any
rights in terns of this Act in respect of such feature, nmethod or
principle.

(6) In the case of an article which is in the nature of a spare part for a
machi ne, vehicle or equpnent, no feature of pattern, shape or configuration
of
such article shall afford the registered proprietor of a functional design
applied to any one of the articles in question, any rights in terns of this
Act
in respect of such features.

(7)) I'n the absence of an agreenment to the contrary, joint proprietors nay
apply for the registration of a design in equal undivided shares.

Regi stration of design

15. (1) The registrar shall examine in the prescri bedamner any
application for the registration of a design and, if it conplies with the
requirements of this Act, register the design in Part A of the register if it
is an aesthetic design or in Part F of the register if it is a functiona
desi gn.

(2) A design when registered shall be registered as fromthe date of
application.

(3) The sane design nay be registered in both Part A and Part F of the
register.

(4) The sanme design rnay be registered in nore than one class and, in oa
of doubt as to the class in which the design ought to be registered, the
regi strar shall determ ne such cl ass.

Ref usal of application

16. If it appears to the registrar that an application was not made in the
prescri bed manner, he shall refuse the application

Di scl osure without proprietor's know edge or consent

17. The registration of a design shall not be invalid by reason only of the
fact that the design was disclosed, used or knowprior to the release date if
the proprietor proves that such know edge was acquired, or such disclosure or
use was made, wi thout his know edge or consent, and that the know edge

acquired
or the matter disclosed or used was derived or obtained fromi and that he
applied for and obtained protectiOn for his design with all reasonable
diligence after |earning of the disclosure, use or know edge

Certificate of registration

18. As soon as practicable after the rdgtration of a design under section
15(1) the registrar shall

(a) issue a certificate of registration to the registered
proprietor; and

(b) cause to be published in the journal in the prescribed forma
notice of sch registration

I nspection by public

19. After the publication contenplated in section 18, the entry in the
register, as well as the application and all the docunents | odged in support



thereof, shall on paynent of the prescribed fee be open to public inspection
in
the designs office

Ef fect of registration of design

20. (1) The effect of the registration of a design shall be to grant to the
regi stered proprietor in the Republc, subject to the provisions of this Act,
for the duration of the registration the right to exclude other persons from
the meking, inmporting, using or disposing of any article included in the class
in which the design is registered and enbodyi ng theegi stered design or a
desi gn not substantially different fromthe regi stered design, so that he

shal |
have and enjoy the whole profit and advantage accruing by reason of the
registration.

(2) The disposing of an article enbodying a regi steredesign by or on
behal f of a registered proprietor or his |licensee shall give the purchaser the
right to use and dispose of that article.

Compul sory licence in case of abuse of rights

21. (1) Any interested person who can shethat the rights in a registered
desi gn are being abused, may apply to the court in the prescribed manner for
the granting of a conmpulsory licence in respect of the registered design

(2) The rights in a registered design shall be deenmed to babused i f-

(a) artides enbodying the registered design are not available to the
public in the Republic on a conmercial scale or to an adequate
extent after the registration date, and there is in the opinion of
thecourt no satisfactory reason therefor;

(b) the availability of articles enmbodying the registered design in
the Republic on a comrercial scale or to an adequate extent is being
prevented or hindered by the inportation of suchrticles;

(c) the demand for the articles enbodying the registered design in
the Republic is not being met to an adequate extent and on
reasonabl e termns;

(d) by reason of the refusal of the registered proprietor torgnt a
licence or |licences upon reasonable terns, the trade or industry or
agriculture of the Republic or the trade of any person or class of
persons trading in the Republic, or the establishnment of any new
trade or industry in the Republic, is being prejudiced, and it is in
the public interest that a licence or |licences should be granted; or

(e) the demand in the Republic for the articles enbodying the
regi stered design is being netby inportation and the price charged
by the registered proprietor, his |licensee or agent for the said
articles is excessive in relation to the price charged therefor in
countries where the said articles are manufactured bgr under
licence fromthe regi stered proprietor or his predecessor or
successor in title.

(3) The registered proprietor or any other person appearing fromthe
register to be interested in the registered design may in the pseribed
manner
oppose the application.

(4) (a) The court nmy order the grant to the applicant of a |icence on such
conditions as it may deemfit, including a condition precluding the |icensee
frominporting into the Republic any articles enbgiing the regi stered design



(b) I'f the court is of the opinion that an order directing the grant of a
licence is not justified, it may refuse the application.

(5) If the only abuse found by the court to have been established is that
set out in subsection (2)(a), any licence granted shall be neexcl usive but
shall not be transferable except to a person to whomthe business or the part
of the business in connection with which the rights under the licence were
exerci sed has been transerred.

(6) In all other cases the court nmay grant an exclusive licence if, having
regard to all the circunstances of the case, it considers it justified, and
for
that purpose the court may revoke any existing |licence on such conditions as
it
may deemfit.

(7) I'n determining the conditions on which any licence is granted the court
shall have regard to all relevant facts, including the risks to be undertaken
by the licensee, the research and devel opnent undertaken by the registered
proprietor or his predecessor and the ternms and conditions usually stipul ated
in simlar licence agreenents in respect of registered designs between persons
who voluntarily enter into such agreenents.

(8) Any order of the court under this sectiorshall be nade with a viewto
avoi ding the abuse found by the court to have been established.

(9) The court may amend or revoke any licence granted under this section

(10) Subject to the provisions of subsection (11) and to the conditions
t hat
may be attached to the licence, a licensee under this section shall have the
sane rights and obligations as any other |icensee under a registered design.

(11) An exclusive licensee under this section may, subject to the
condi tions
attached to the licence, institute any proceedi ngs which nay be necessary to
prevent infringement, and to recover danages as a result of infringenent, of
the design in question, as if he were the registered proprietor: Provided
t hat -

(a) the regigered proprietor concerned shall be joined as a party
to such proceedings;

(b) the registered proprietor may join in the proceedings either as
coplaintiff or as coedefendant; and

(c) the registered proprietor shallnot be Iiable for any costs in
connection with such proceedi ngs unl ess he enters an appearance and
takes part in those proceedings.

(12) Notwi thstanding the provisions of subsection (11), a registered
proprietor whose designis the subject of an exclusive licence in terns of
this
section may institute any proceedi ngs which are necessary to prevent
i nfringenent and to recover danmges as a result of such infringenent:
Provi ded
t hat -

(a) the exclusive licensee shial be joined as a party to such
proceedi ngs;

(b) the exclusive licensee may join in the proceedi ngs either as
coplaintiff or as coedefendant; and



(c) the exclusive licensee shall not be liable for any costs in
connection with such proceedi ngs unl ess he enters an appearance and
takes part in those proceedings.

(13) (a) The court may award costs against the applicant or registered
proprietor concerned or any person opposing the rel evant pplicati on whenever
it orders the grant of a licence under subsection (4)(a).

(b) I'n so awarding costs, the court shall inter alia have regard-to

(i) the nature and extent of the abuse found by it to have
ben established; and

(ii) whether the application for a licence under this section
nm ght have been avoided by the grant, by the registered
proprietor concerned to the applicant, of a voluntary |icence
on reasonabl e terns.

Duration of registration
22. (1) The duration of the registration of
(a) an aesthetic design shall be fifteen years;

(b) a functional design shall be ten years
fromthe date of registration thereof or fromthe rel ease date,
whi chever date is earlier, subject to the paynent of the prescribed
renewal fee

(2) Registration of a design shall |apse at the end of the period
prescribed
for the paynment of any prescribed renewal fee, if it is not paid within that
period: Provided that the registrar nmay upon application and subject to the
paynent of such additional fee as nmay be prescribed, extend the period for
paynment of any suchfee for a period not exceeding six nonths.

Restoration of |apsed registration

23. (1) Where registration of a design has |apsed owi ng to nopaynent of
any prescribed renewal fee within the prescribed period or the extead period
referred to in section 22(2), the registered proprietor may in the prescribed
manner and on paynent of the plescribed fee, apply to the registrar for the
restoration of such registration.

(2) If the registrar is satisfied that |he damsion to pay the prescribed
renewal fee was unintentional and that no undue delay has occurred in the
maki ng of the application, he shall advertise the application in the

prescribed
manner, and thereupon any person (hereinafter in this section refreed to as
the objector) nmay within such period as may be prescribed, give notice in the
prescri bed manner oi opposition to the restoration of such registration

(3) If there is no opposition to such restoration, the registrar may,
subj ect to the provisions of subsection (5), issue an order restoring such
registration, or dismss the application

(4) If notice of opposition is given, the registrar shall, after hearing
t he
appl i cam and the objector, decide the matter and i ssue an orderestoring such
regi stration or disniss the application

(5) Any order restoring the registration of a design shall be subject to th
paynent of such prescribed fee as remains unpaid on the date of the order



Conpensationarising fromrestoration

24. (1) Were registration of a design has been restored in ternms of
section 23, any person who, during the period bet veen the |apse of such
registration and its restoration, has expended any noney, tinme or |abour with

view to maki ng or disposing of articles enbodying the regi stered design, nmay
apply in the prescribed manner to the court for conpensation in respect of the
nmoney, time and | abour so expended.

(2) The court may, after hearing the parties comened, assess the anmpunt
of
such conpensatjon if in its opinion the application ought to be granted, and
determine the time in which such conpensation shall be paid.

(3) Any amount assessed under subsection (2) shall not be recoverable as a
debt or damages but, if it is not paid within the same tinme deternined by the
court, the registration of the design shall |apse.

Joi nt ownership of registered design

25. (1) Where registration of a design is granted to two onpre persons
jointly, each of themshall, in the absence of an agreement to the contrary,
be

entitlcd to an equal undivided share in the registered design

(2) Subject to the provisions of subsections (4) and (6), a joint
regi stered
proprieta shalll in the absence of an agreenent to the contrary and in the
absence of consent of the other joint registered proprietor or proprictors,
not
be entitled

(a) to performany of the acts reserved exclusively for a registered
prarietor in section 20;

(b) to grant a licence or to assign the whole or any part of his
intcrest in the regi stered design; or

(c) to take any steps or institute any proceedings relating to the
regi stered design:

Provi ded that he may pay any renewal fee that
is payable without recourse to any other
joint registered proprietor.

(3) Where an article enmbodying a rcgistered design or a design not
substantially different fromthe registered design is disposed of by a joint
regi stered proprietor, the acquirer or any person clainng through himshal
be

entitled to deal with it in the sane manner as if the article had been
di sposed

of by the regidered proprietors jointly.

(4) Any joint registered proprietor may institute proceedi ngs for
i nfringement and shall give notice thereof to every other joint registered
proprietor, and any such other joint registered proprietor may intervene as
co-plaintiff and recover any danages in respect of any damage he nay have
suffered as a result of the infringenent.

(5) If in any proceedi ngs under subsection (4) danmages are awarded to a
plaintiff, damages shall be awarded to himas if he weréhe sole registered
proprietor, and the defendant shall not be obliged to conpensate any other



joint registered proprietor in respect of the infringenment in question

(6) Where any dispute arises between joint registered proprietors as to
their respective rights in or to the registered design, the institution of
proceedings relating to the registered design or thc nanner in which they
shoul d deal with the registered design, any joint registered proprietor nmay
apply to the court to decidethe natter in dispute.

(7) If in considering any application under subsection (6) the court is
satisfied that a joint registered proprietor, not being obliged thereto, is
unable or unwilling to remain a registered proprietor, the court nmay orrdehi m
to assign his rights to any other joint registered proprietor able and willing
so to remain: Provided that where it appears to the court to be just and
equitable, it my order the paynent of conpensation to the joint registered
proprietor wo is so ordered to assign his rights.

(8) In considering any application under subsection (6) the court shall
unless it appears to it that there are good reasons to the contrary, resolve
the dispute in a manner which will lead to the preservabn and exploitation

of
the registered design

Correction of clerical errors and anmendnent of docunents
26. (1) The registrar or the court may authorize

(a) the correction of any clerical error or error in translation in any
certificate of registration, application for the registration af a
desi gn or docunent |odged in pursuance of such application, or in the
register;

(b) the amendnent otherw se of any docunent for the anmendi ng of which no
express provision is nmade in this Act.

(2) A correction my be nade in accordance with this section, either upon a
request in witing acconpani ed by the prescribed fee or without such a
request.

(3) If a correction is contenpl ated otdrwi se than upon such a request, the
rcgistrar shall give notice thereof tv the registered proprietor or the
applicant for the registration of the design, as the case may be, and to any
ot her person who appears to himto be concerned, and shall givany such

per son
an opportunity of being heard before the correction is nade.

(4) If a correction is requested and it appears to the registrar that the
correction would materially alter the scope of the docunent to which the
request relates, tke registrar may require notice of the request to be
published in the journal and to be served upon such persons as he nmay deem
necessary.

(5) If such notice has not been so published and served or if it has been
so
publ i shed and served and thee is no oMdsition to such a correction, the
registrar may decide the matter or refer it to the court, which shall decide
it
as it may deemfit.
(6) Where such notice has been so published and served, any person may
oppose the request nentiond in subsection (2) within the prescribed tine and

in the prescribed nmanner, and thereupon the matter shall be dealt with by the
court as it may deemfit.

Amendment of application for registration and of registration, of design



27. (1) Anapplicant for the registration of a design or a registered
proprietor of a design may at any tinme apply in the prescribed manner to the
registrar for the amendnent of the application for the registration of a

desi gn
or of the registration of a design as the case may be, and shall in meking
such application, set out the nature of the proposed anmendnent and furnish his
full reasons therefor.

(2) An application for anendnent shall be advertised in the prescribed
manner .

(3) (a) Any prson may oppose the application for amendnent within the
prescribed tinme and in the prescribed manner

(b) The court shall deal with such opposition in the prescribed manner, and
det ermi ne whet her and on what conditions, if any, the amendnmentught to be
al | owed.

(4) If no person Opposes the application as contenplated in subsection
(3)(a), the registrar may determ ne whether and on which conditions, if any,
t he amendnent ought to be all owed.

(5) An anendnent of an applicatiom for the rcgistration of a design, or the
registration of a design, may be allowed if it is by way of correction
including the correction of a m stake.

(6) No anendnent of a registration shall be allowed if

(a) the effect of the amendent would be to introduce new matter or natter
not in substance disclosed in the application for the registration of a
design or the registration of the design before anmendnent;

(b) registration of a design as anended woul d i ncl udany matter not
fairly based on matter disclosed in the docunent before anendnent;

(c) the effect would be to alter a registration in terms of the repeal ed
Act froma Part Ato a Part F registration; or

(d) the scope of theregistration after amendnent woul d be wi der than
t hat before amendnent.

(7) Any amendnment nmede in conflict with the provisions of this section
ot her than an anmendnment allowed by a court, may be set aside by the court at
any tine on appication nade to it.

(8) An application for the registration of a design nade after the
commencenent of this Act, may be anended froma Part Ato a Part F application
or vice versa, but not after it has been granted.

Rectiffcation of register

28. The registrar nay order the register to be rectified by the making,
anmendrment or deletion of any entry therein, and such order nmay be nade either
on a request in the prescribed nmanner or w thout such a request: r&vi ded

t hat
where the registrar intends to make an order otherw se than upon a request, he
shall give notice of his intention to do so to the applicant for the
registration of a design or to the registered proprietor, as thc case nay be,
and to ary other person who appears to himto be concerned, and shall give
such
applicant, registered proprietor or other person an opportunity of being heard
bef ore maki ng the order



Assi gnnment and devol ution by operation of |aw

29. (1) The rights vested in an applicant for the registration of a design
or a registered proprietor shall be capable of assignment and of devolution by
operation of |aw

(2) Any condition in a contract of enploynment which

(a) requires an empl oyee to assign to his enployer a design nmade by him
otherwi se than within the course of his cnploynent; or

(b) restricts the right of an enployee in a design made by himnore than
one
year after the term nation of the contract foenpl oynent, shall be nul
and voi d.

Assignnment of rights in and attachnent or
hypot hecati on of registered designs

30. (1) (a) An applicant for the registration of a design or a registered
proprietor may assign his rights in an application or design to any other
person, and unless such assignnent is in witing it shall not be valid.

(b) Upon application in the prescri bed manner and on paynent of the
prescribed fee to the registrar, sch assignnent shall be recorded in the
register.

(c) Unless such assignnment is so recorded it shall not be valid, except as
bet ween the parties thereto.

(2) A registered design or an application for the registration of a design
may be attached by recording the warrant of execution or attachment order
concerned in the register in the prescribed manner

(3) Upon the discharge of any attachment, the person who caused such
war r ant
or order to be entered into the register shall ase that entry to be del eted:
Provi ded that any other interested person may apply to the registrar to cause
such entry to be del eted.

(4) An attachnent shall |apse on the expiry of a period of three years from
the date of recording it in termsof subsection (2), unless it is renewed
within that period.

(5) The hypothecation of a registered design or an application for the
registration of a design nay on application in the prescribed nanner be
entered
in the register.

(6) After the entry of an attachnent or hypothecation in terms of this
section, the registered proprietor or applicant for the registration of a
design shall not alienate or encunber the attached or hypot hecated registered
design or application for the regstration of a design or grant any licences

in
respect of such registered design: Provided that such attachnment or
hypot hecation shall not affect the granting of a licence in terns of section
21.

Grounds for application for revocation of rgstration of design
31. (1) Any person may at any tinme apply to the court in the prescribed

manner for the revocation of the registration of a design on the follow ng
grounds, nanel y



(a) that the application for the registration of theesign was not nmade by
a person entitled thereto under section 14;

(b) that the registration of the design is in fraud of the rights of the
applicant or of any person under or through whom he cl ai ns;

(c) that the design in gestion is not registrable under section 14;

(d) that the application for the registration of the design contains a
fal se statenment or reprcsentation which is material and which the
regi stered proprietor knew was false at the ti mghen the statenment or
representati on was made;

(e) that the application for the registration of the design should have
been refused in ternms of section 16.

(2) An application for revocation shall be served on the registered
proprietor and | odged with the registrar in the prescribed manner, whereafter
it shall be dealt with in the prescribed manner

(3) The court shall decide whether the registration shall be revoked or
not .

Regi stration conprisng nore than one design

32. Registration of a design shall be granted for one design only, but no
person may in any proceedings apply for the revocation of such registration on
the ground that it conprises nore than one design

After revocation on ground of fraud proprietor
may in certain circunstances again register design

33. Where registration of a design is revoked on the ground of fraud, or
where registration fraudul ently obtai ned has been surrended and revoked, the
court nmay, on the application of the proprietor of the relevant design or his
assignee or his agent, nade in accordance with the provisions of this Act,
direct that registration of such design be granted to him bearing the sane
date as the registration so revoked

Vol untary surrender of registered design

34. (1) Aregistered proprictor may at any tinme, by giving notice in the
prescri bed manner to the registrar, offer to surrender the design, and the
registrar shall give notice of the offer to any person shown in the register

to
have an interest in that design

(2) Any interested person may within the prescribed tinme lodge in witing
with the registrar an objection to the surrender of theesign.

(3) I'f no objection is so lodged or if any such objection is overruled by
the court after having given the registered proprietor and the objector an
opportunity to be heard, the registration shall be deemed to have been revoked
as fromthe date of receipt by the registrar of the offer of surrender, and
t he

regi strar shall advertise the revocation of the registration in the journal
and

maeke the necessary entries in the register

(4) An offer to surrender a registered designhall not be considered as
| ong as any proceedings for infringement or revocation of that registered
design are pending before the court, except by consent of the parties to such
proceedi ngs or with the | eave of the court.



Proceedi ngs for infringenent

35. (1) Proceedings for infringement of a design may be instituted by the
regi stered proprietor.

(2) Before the registered proprietor institutes such proceedi ngs, he shal
gi ve notice thereof to every licenseein respect of the registered design in
question whose name is recorded in the register, and any such |licensee shal

be
entitled to intervene as a coplaintiff: Provided that no such notice is
necessary in the case of a conmpulsory licence in ternsfosection 21

(3) Aplaintiff in proceedings for infringement shall be entitled to reli ef
by way of-

(a) an interdict;

(b) surrender of any infringing product or any article or product of
whi ch the infringing product forns rainseparable part;

(c) dammges; and

(d) in lieu of damages, a reasonable royalty which woul d have been
payabl e by the Iicensee or sublicensee in respect of the registered
desi gn concer ned.

(4) For the purposes of deerm ning the arnount of any danmges or
reasonabl e
royalty to be awarded under this section, the court nay direct an enquiry to
be
hel d and may prescribe such procedures for condUcting such enquiry as to it
may
seemfit.

(5) In any proceedingsfor infringenment the defendant may counterclaimfor
the revocation of the registrati On of the design and, by way of defence, rely
upon any ground on which the registration may be revoked.

(6) Any person who represents that any design is registed, wthout such
representation disclosing the nunber of the registered design concerned, and
from whom t he nunber of such registered design has been requested in witing

by
regi stered post by any other pcrson unaware of such number, nmay not recover
from such other person damages, or obtain an interdict against him in respect
of any infringenment of such registered design by such other person, conmtted
during the period cormmencng wWith the representation and term nating two nont hs
after the dae on which such other person was notified in witing by the
first-mentioned person of the nunber of the registercd design concerned.

(7) Any person who, having nmade a request referred to in subsection (6)
expends during the period referred tonm that subsection, any noney, tine or
| abour with a view to making, uslng or dlsposing of any article enbodying the
regi stered design or a design not substantially different froma registered
design, as the case may be, may apply in the manner prescbed to the court

for

conpensation in respect of the noney, tine or |abour reasonably so expended,
and the court may issue such order as It may deemfit.

(8) If proceedings are instituted in respect of infringenment of a
regi stered
design, commtted after the failure to pay any prescribed renewal fee within
the prescribed period, and before any extension of the period for such
paynent,
the court may, if it thinks fit, refuse to award any damages in respect of the



i nfringenent.

(9) Nothing in this Act shall entitle the rcgistered proprietor to
interfere
with or rcstrain any person performng any of the acts contenplated in section
20(1) where such person commenced performing any such act before the datc of
regi stration of the deign.

(10) Where a design has been registered, any person who, before the date of
regi stration of that designl expendcd any noney, time or |abour with a viewto
perform ng any of the acts contenplated in section 20(1), and who is then
prevented from perform ng any of such acts by virtue of the registration of
such design, may apply in the prescribed manner to the court for conpensation
by the registered proprietor in respect of noney, tine and | abour so expended.

(11) The court may, after hearing the parties concerned, assess the amount
of such conpensation if in its opinion the application ought to be granted,
and
determine the tine in which such conmpensation shall be paid.

(12) Any anpunt assessed under subsection (11) s@hl not be recoverable as
a
debt or dammges but, if it is not paid within the time deternined by the
court,
the registration of the design shall | apse.

Decl aration as to noti nfringenment

36. (1) A declaration that the nking, inporting, using, disposing or
reproduci ng of an article by any person does not or would not constitute an
i nfringenment of a registered design, nay be nmade by the court in proceedi ngs
bet ween t hat person and the registered proprietor, notw thanding that no
assertion to the contrary has been nmade by the registered proprietor or
licensee if it is proved that

(a) such person has applied in witing to the registered proprietor or
licensee for a witten acknow edgenent to theféect of the declaration
claimed and has furnished himwith full particulars of the article in
question; and

(b) the registered proprietor or licensee has failed to give such an
acknow edgenent .

(2) The costs of all parties to proceedings for a declaration instituted by
virtue of this section shall be awarded in such manner as the court nmay deem
fit.

Remedy for groundl ess threats of infringement proceedings

37. (1) If any person, by circul ar,adverti senment or otherw se, threatens
any other person with proceedings for infringement of a registered design, a
person aggrieved thereby nay, whether the person naeking the threats is or is
not entitled to or inlerested in a registered design, oan application for
t he
regi stration of a design, institute proceedi ngs agai nst himand obtain a
declaration to the effect that such thteats are unjustifiable and an interdict
agai nst the continuance of such threats, and nmay recover such damages, ifnhy
as he has sustained thereby, unless the person naking the threats proves that
the acts in respect of which the proceedings are threatened, constitute or, if
perfornmed, would constitute an infringenent of a registered design which is
not
shown by the plaintiff to be invalid: Provided that a circular, advertisenent
or communi cati on addressed to any person which conprises only a notification
of



the existence of a particular registered design upon which the registered
proprietor relies for potecting his interest shall not, by itself, be deened
to be a threat of proceedings for infringenent.

(2) The defendant in any such proceedi ngs may apply by way of a
counterclairr in the proceedings for any relief to which he would be entitled
in separate proceedings in respect of any infringenent by the plaintiff of the
registered desig to which the threat rel ates.

Speci al provisions as to vessels, aircraft and
| and vehicles of convention countries

38. (1) Subject to the provisions of this section, the rights of a
registered proprietor shall not be deemed to be infringed

(a) by the use on board of a convention vessel of the registered design in
the body of the vessel or in therachinery, tackle, apparatus or other
accessories thereof, if the vessel comes into the territorial waters of
the Republic tenporarily or accidentally only, and such design is used
exclusively for thc actual needs of the vessel or

(b) by the use of the registered design in thc construction or working
of a convention aircraft or |and vehicle or accessories thereof if the
aircraft or vehicle comes into the Republic tenporarily or accidentally
only.

(2) For the purposes of this section, vessels and aircraft shall be deened
to be vessels and aircraft of the country in which they are registered, and
| and vehicles shall be deened to be vehicles of the country within which the
owners are ordinarily resident.

Regi ster to be evidence

39. (1) The person appearing fromthe register to be the proprietor of or
applicant for the registration of a design shall, subject to any right
appearing fromthe registe to be vested in any other person, have power to
deal with the registered design or the application for the registration of a
desi gn as the owner thereof.

(2) The provisions of subsection (1) shall not protect any person dealing
with a proprietor or applicant as aforesaid otherwi se than as a bona fide
i censee, purchaser, hypothecary or judgnent creditor and w thout notice of
any
fraud on the part of such proprietor or applicant.

(3) Except for the purposes of section 28, a docunenr instrument in
respect of which no entry has been nade in the register in terns of section 7,
shall not be admitted in evidence in any proceedings in proof of the title to

regi stered design or application for the registration of a design or tmwa
interest therein unless the court, on good cause shown, otherw se directs.

(4) The register shall be prima facie evidence of any matter directed or
aut horized by this Act to be entered therein.

Certificates of registrar to beprim facie evidence

40. (1) A certificate purporting to be signed by the registrar, to the
effect that any entry authorized by this Act to be made, has or has not been
made or that any other thing so authorized to be done has or has not been

done,
shall be prima facie evidence of the matters specified in that certificate.



(2) A copy or an extract purporting to be a copy of an entry in the
register
or of a docunment kept at the designs of fice or an extract fromthe register
or
any such document, and purporting to be certified by the registrar and to be
sealed with the seal of the designs of fice, shall be adnitted in evidence in
all courts without further proof or production of the originals.

(3) If any docunment or book beas a date purporting to be the date in which
it becanme available to the public, that date shall, unless the contrary is
proved, be deenmed to be the date on which it becane so avail abl e.

Certification of validity

41. (1) If in any proceedings the validity of any registration of a design
is in issue, the court finding that registration to be valid, nay certify to
that effect.

(2) If in any subsequent proceedings the validity of that registration is
unsuccessfully attacked by any party, that party shall, unless the court
otherwi se directs, pay to the other party his full costs, charges and expenses
as between agent or attorney and client so far as that registration is
concer ned.

Appeal to court

42. (1) Any party to proceedi ngs before the registrar may appeal to the
court against any order or decision of the registrar pursuant to such
pr oceedi ngs.

(2) The order or decision of the registrar referred ton subsection (1)
shall be deened to be an order or judgnent of a magistrate in a civil action
heard by such nmgistrate.

Procl amati ons as to convention countries

43. (1) The State President may, with a viewto the fulfilnenof a treaty,
convention, arrangenment or engagenent, by proclanation in the Gazette declare
that any country or group of countries specified in the proclamtion is a
convention country or are convention countries for the purposes of any or al
of the provisions of this Act.

(2) For the purposes of subsection (1) every territory for whose
international relations another country is responsible shall be deenmed to be a
country in respect of which a declaration my be nade under that subsecadn.

Regi strati on of design where application for
protecti on has been nade in convention country

44, (1) An application for registration of a design or simlar right in
respect of which protection has been appléed for in a convention country may
be
made in accordance with the provisions of this Act by the person by whomthe
application for protection was nmade or his personal representative or
cessionary: Provided that no application shall be nade by virtuef this
section after the expiry of six nonths fromthe date of the application for
protection in a convention country or, where nore than one such application
for
protection has been nmade, fromthe date of the first application: Provided
further that if after the filing of the first application in a convention
country in respect of any design or sinmilar right, a subsequent application is
filed in that country in respect of the same design or simlar right, such
subsequent application shallbe regarded as the Ifirst application in that
country in respect of that design or simlar right, if at the time of the



filing thereof-

(a) the previous applications had been w thdrawn, abandoned or refused
wi t hout having been open to pblic inspection; and

(b) no priority rights have been clainmed on the strength of such
previ ous applications; and

(c) no rights are outstanding in the convention country in question in
connection with such previous applicatdans.

(2) An application which has been withdrawn, abandoned or refused shall not
after the filing of the subsequent application be capable of supporting a
claim
for priority rights under this section.

(3) A design registered on an applicta on nade under this section shall be
regi stered as of the date of the application or, where nore than one such
application for protection has been made, the date of the first such
application or as the case may be, the date of the application whicihs
regarded as the first such application: Provided that no proceedi ngs shall be
instituted in respect of any infringenment commtted before the date on which
the certificate of registration of the design under this Act is issued.

(4) \Where aperson has applied for protection for a design by an
application
whi ch

(a) in accordance with the terns of a treaty subsisting between two or nore
convention countries, is equivalent to an application duly made in any
one of th®e convention countries; or

(b) in accordance with the laws of any convention country, is equival ent
to an application duly made in that convention country, he shall be
deenmed for the purposes of this section to have applied in ttha
convention country.

Extension of tine for applications in certain cases

45. (1) If the Mnister is satisfied that provision substantially

equi valent to the provision to be made by or under this section has been nade
or will be made under the | aw of any convention country, he may, by notice in
the Gazette, make regul ati ons enpowering the registrar to extend the tine for
maki ng application under section 44(1) for registration of a design in respect
of which protection has been applied for in that country in any case where the
period specified in the first proviso to that subsection expires during a
prescribed period.

(2) Regul ations made under this section may

(a) where any agreenment or arrangenmeth has been made between the gover nnent
of the Republic and the governnment of the convention country for the
supply or mutual exchange of information or articles, provide, either
generally or in any class of case specified in theegul ations that an
extension of time shall not be granted under this section unless the
desi gn has been comuni cated in accordance with the agreenment or
arrangenent;

(b) either generally or in any class of case specifiedn the
regul ations, fix the maxi mum extension of tine which may be granted
under this section;

(c) prescribe or allow any special procedure in connection with
applications nmade under this section



(d) enpower the regstrar to extend, in relation to an applicati on mde
under this section, the time linmted by or in terns of the foregoing

(e) provide for securing that the rights conferred by registration on an
application made under this sectiorshall be subject to such
restrictions or conditions as nmay be specified by or in terms of the
regulations and in particular to restrictions and conditions for the
protection of persons who, otherwi se than as the result of a
communi cati on made in accordance with such an agreenment or arrangenent
as is nentioned in paragraph (a), and before the date of the

application
in question or such later date as may be allowed by the regul ations,
may
have inprted or nmade articles to which the design is applied or nay
have nade an application for registration of the design.

M nister may require designs to be kept secret in certain circunstances

46. (1) If the Mnister is of opinion thatin the national interest an
application or any other docunment relating to any design should be kept
secret,
he nmay order the registrar to keep the design secret and to notify the
appl i cant accordingly.

(2) Whenever any order issued by the M mter under this section is
wi t hdrawn, any steps which were prior to the date of that order taken under
this Act in connection with the application which was the subject of that
order, and which were interrupted in consequence of that order, may be
proceeded with as if the interruption had not occurred, and any period which
may have el apsed between the date on which that order was | odged with the
registrar and the date of withdrawal thereof shall not be taken into account

in

the conputation of any period of tine prescribed by or under this Act.

(3) If the plOprietor of a design has suffered | oss or damage by reason of
that design having been kept secret in pursuance of an order under subsection
(1), the Mnister shall pay to himsuchreasonabl e conpcnsati on as may be
agreed upon or as may, in default of agreenment, be deterrnined by arbitration
or, if the parties so agree, by the court.

Penal ties for making false entries in register
or making, producng or tendering false entries or copies

47. Any person whe
(a) makes or causes to be made a false entry in the register

(b) makes or causes to be made a witing falsely purporting to be a copy
of an entry in the register;

(c) produces or tenders or causes to be produced or tendered as
shall be guilty of an offence and liable on conviction to a fine, or to
i mprisonnent for a period not exceeding one year.
Penalties for certainfal se representations

49. (1) Any person whe

(a) falsely represents that there is a registered design in respect of
any article; or

(b) represents that any article is the subject of an application for
the registratim of a design knowi ng that no such application has been



made or that an application made in respect thereof has been refused or
wi t hdrawn or has | apsed, shall be guilty of an offence and |iable on
conviction to a fine, or to inprsonnent for a period not exceedi ng one

year.

(2) If any person disposes of any article on which is stanped, engraved ol
i mpressed or to which is otherwi se applied the word "design" or "registered
desi gn" or any other word expressing orinplying that-

(a) there is a registered design in respect of the article; or

(b) the article is the subject of an application for registration of
a design, or to which any marking is applied in any manner so
expressing
or i nplying, he shall be deenmed for the purposes of this section to
represent that there is a registered design in respect of the article

or
that the article is the suhject of an application for registration of a

desi gn.

(3) The provisions of subsection (2) shall not apply to a person who
di sposes of articles in good faith in the ordinary course of trade, provided,
when called upon to do so, he discloses the identity of the person from whom
he
acquired the article in qustion.

(4) Any person who is of the opinion that he is prejudiced by a
representation referred to in subsection (1)(a) or (b), may apply to the court
for an interdict against the continuation of that representation.

Dcunments may be sent by post

50. Any application7 notice or docunent authorized or required in terns of
this Act to be | odged, made or given at the designs of fice or to the

registrar
or any other person, nmay be delivered by hand or sent throughhe post.

Addr ess for service

51. (1) Wth every application, notice or other document authorized or
required in terns of this Act to be |odged or given, the applicant or other
person concerned shall furnish inthe prescribed manner an address within the
Republic as an address for service, which shall for the purposes of this Act

be
deened to be the address of such applicant or other person, and all docunents
inrelation to such application, notice or otherdocunment may be served by
| eaving them at or sending themto such address for service.

(2) Any address for service nmay be changed by notice in the prescribed
manner .

Cal cul ati on of periods of tine

52. (1) Whereany period of tine is specified by this Act as running from
the performing of any act, it shall be reckoned as conmenci ng on the day next
following the performing of that act.

(2) Whenever the last day on which, in terns of this Act, any act ymor is
required to be performed or any docunment may or is required to be | odged,

falls
on a day on which the designs of fice is closed, that act nay be performed or

that docunent may be | odged on the next follow ng day on which the designs
officeis open for the transacti on of business.



Condonation or correction of irregularities in procedure

53. The registrar or the court may authorize the condonation or correction
of any irregularity in procedure in any proceedings beforeimor it, provided
such condonation or correction is not detrinmental to the interests of any
person.

Regul ati ons
54. The Mnister may nake regul ati ons
(a) with the concurrence of the Mnister of Statd&xpenditure, prescribing
the matters in respect of which fees shall be payable, and the tariffof

such fees;

(b) prescribing the tariff of fees which shall be allowed on taxation in
connection with proceedi ngs before theeagistrar or the court;

(c) prescribing the procedure in any proceedings before the registrar or
the court;

(d) prescribing the service of notices and other docunents required in
terns of this Act to be served in connectioniwh proceedi ngs before

t he
registrar;
(e) providing for the conduct and adrninistration of the designs office
i ncl udi ngi ng the keeping and preservation of any records in the designs
office, the renoval from such office angreservation in any other
pl ace

of such records, and as to the circunstances in which any such records
may be destroyed;

(f) prescribing the contents of any application notice or form
provided for in this Act;

(g) as to any other matter required or pcrmitted by this Act to be
prescribed by regulation; and generally, as to any matter which he
considers it necessary or expedient to prescribe in order that the
purposes of this Act may be acheved.

Repeal of | aws

54. (1) The Designs Act, 1967 (Act No. 57 of 1967), is hereby repeal ed.
(2) Any proclamation issued under the repeal ed Act declaring any country to be
a convention country, and any regul atons nadc under that Act, shall continuc
in operation until repealed or anmended by proclamation issued or regul ations
made under this Act.

Short title and comencenent
55. This Act shall be called the Designs Act, 1993and shall cone into

operation on a date fixed by the State President by proclamation in the
Gazette.



