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THE PRESIDENCY
No. 83 30 January 2009

It is hereby notified that the President has assented to the following Act, which is
hereby published for general information:—

No. 56 of 2008: National Prosecuting Authority Amendment Act, 2008.

AIDS HELPLINE: 0800-123-22 Prevention is the cure
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Act No. 36, 2008 NATIONAL PROSECUTING AUTHORITY
AMENDMENT ACT. 2008

GENERAL EXPLANATORY NOTE:

[ 1 Words in bold type in square brackets indicate omissions from
existing enactimenls.
Words underdined with a solid line indicate insertions in
existing enactments.

{English text signed by the President.)
(Assented to 27 January 2009.)

ACT

To amend the National Prosecuting Authority Act, 1998, so as fo repeal the
provisions relating to the Directorate of Special Opcrations; and to provide for
matters connected therewith.

PARLIAMENT ol the Republic of South Africa enaets as follows:~ -

Amendment of section 1 of Act 32 of 1998, as amended by section 2 of Act 61 of 2000

L. Scetion | ol the Nutional Prosecuting Authority Act, 1998 thereafier referred 1o as
the principal Act). is amended— 5
fa} by the deletion ol the delinttion of “Directorate of Special Operutions™;
(b) by the substitution for the definition of “head of an Investigaring Directorate™
of the following definition:
v head of an Investigating Divectorate” means [the Deputy National
Director referred to in section 7(3¥a), or) an hivestigaring Director 10
reterred to in secnion 7(3) b)), as the casc may be]:™:
) by the substitution lor the definition of “Investigating Director” of the
following detinition:
* tavestigating Divector - -
fa) means a Director of Public Prosecutions appointed under segtion 15
13(1[{aA) or] {b)f—
(i} to the Directorate of Special Operations; or
(i)} as the head ofan fnvestigating Directorute established in terms
of section 7{[{1A),
as the case may be]: and X)
{b) in Chapler 5. includes [the head of the Directorate of Special Qperativns]
any Director relerred 1o in section 1301, designated by the National Director
to conduct an investigation in lerms of seetion 28 in respunse 1o a requesl in
wrms ol section 17D(3) of the South African Police Service Act. 1995 (Act
No. 68 of 1995). hy the Head of the Directorute for Priority Crime 25
Investigation:™:
fd) by the deletion of the definition of “special investigator™: and
{e) by the substitution for the delinition of “specified offence™ of the following
definition:
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* tspecified offence” means any matter which in the opinion of the fiead
of an Investigating Directorate falls within the range of matters as
contemplated in [section 7(1)a)(aa} or any proclamation issued in
terms of section 7(1)a}(bb) or (1A)] scction 7(1}, and any reference to
the commission of a specified offence has a corresponding meaning:™. 5

Amendment of section 5 of Act 32 of 1998, as amended by section 3 of Act 61 of 2000

2. Section 5 of the principal Act is amended by the deletion in subsection (2) of
paragraph (dA ).

Substitution of section 7 of Act 32 of 1998, as substituted by section 4 of Act 61 of
2000 10

3. The following seetion is substituted for section 7 of the principal Act:
“Investigating Directorates

7. (1) [(a) There is hereby established in the Office of the Nationaf
Director an Investigating Directorate, to be known as the Directorate of
Special Operations, with the aim to— 15
() investigate, and to carry out any functions incidental to investiga-

tions;

(ii) gather, keep and analyse information; and

(iii) where appropriate, institute criminal proceedings and carry out
any necessary functions incidental to instituting criminal proceed- 20
ings,

relating to—

{aa} offences or any criminal or unlawful activities committed in an
organised fashion; or

{bh) such other offences or categories of offences as determined by the 25
President by proclamation in the Gazette.

() For the purpose of subparagraph (aa), ‘organised fashion’
includes the planned, ongoing, continuous or repeated participation,
involvement or engagement in at least two incidents of criminal or
pnlawful conduct that has the same or similar intents, results, 30
accomplices, victims or methods of commission, or otherwise are
related by distinguishing characteristics.

{1A)] The President may, by proclamation in the Gazette, establish [not
meore than two additional] one or more Investigating Directorates in the
Office of the National Director, in respect of [ matters not contemplated in - 35
subsection (1){aa) or (bb)] such offences or criminal or unlawful activitics
48 set out in the proclamation.

{2) Any prociamation issued in terims of this section—

(a) shail be issued on the recommendation of the Minister, the Cabinct
meimber responsthle for policing and the National Director; )

{h) may at any time be umended or rescinded by the President on the
recommendation of the Minister, the Cabinel member responsible for
policing and the National Director; and

fcp must be submitted 1o Parliament before publication in the Guzefre.

(3) The heud of[— 45

fa) the Directorate of Special Operations, shall be a Deputy National
Director, assigned by the National Director; and

b) amy other] un Investigating Directorate. shall be an fovestigating
Director, and shall perform the puwers, duties and functions of the
Ivestigaring  Directorare concerned  subject w0 the control and 50
directions of the Naticnal Director.

1
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() () The head of an vestigating Divectorare shail be assisted in the
exercise of his or her powers and the performance of his or her lunctions
by—

(1) [in the case of—
(aa) the Directorate of Special Operations, one or more fnvestigat- 5
ing Directors and one or more Deputy Directors; and
(bb) any other Investigating Directorate,] one or more Depury
Directors:

(ii) prosecutors:

[(iiA) in the case of the Directorate of Special Operations, special 10
invesfigators;)

(ii1) officers of any Department of Staie seconded to the service of the
Investigating Directorate in twerms ol the laws governing the public
SETVICE

(iv) persons in the service of any public or other body who are by (5
arrangement with the body concerned seconded to the service of the
fIivestigating Directorate; and

{v) any other person whose services are obtained by the Aead of the
Investigaring Directorate,

and the persons referred to in subparagraphs (i} to () shall perform their 20

powers. duties and functions subject o the control and direction of the head

of the linvestigating Directarate concerned.

{f) For the purposes of subparagraphs (iv) and (v) of paragraph (a)}—
(1) any person or body requesied by the head of an Tivestigating

Directorate in writing w0 do so. shall from time to time. alter
consultation with the head of an Investigating Direcrorate. furnish
him or her with a list of the names of persons. in the employ or under
the control of that person or body, who are fitand available to assist the
head ol that Investigating Directorate as contemplated in the said
subparagraph (iv) or (v), as the case may be: and 30

{(ii} such a person or body shall, at the request of, and after consultation
with. the liead of the Investigating Directorate concerned. designate a
person or persons mentioned in the list concerned so 10 assist the head
ol the Investigating Directorate.”

rw
ih

Amendment of section 13 of Act 32 of 1998, as amended by section 6 of Act 61 of 35
2000

4. Scction 13 of the principal Act is amended by the deletion in subsection (1) of
paragraph (¢A).

Repeal of Chapter 3A of Act 32 of 1998
5. Chapter 3A of the principal Act is repealed. 40

Amendment of section 23 of Act 32 of 1998, as amended by section 9 of Act 61 of
2000

6. Section 23 of the principal Act is amended by the deletion of subsection (2},

Amendment of section 26 of Act 32 of 1998, as substituted by section 10 of Act 61
of 2000 45

7. Section 26 of the principal Act is amended by the substitstion Tor subsection (23 of
the tollowing subsection:

*(2) Nothing in this Chapter or {section 7(1), or any proclamation issued in
terms of] scction 7. derogates from any power or duly which relates 10 the
prevention. combating or investigadon of any offences and which is bestowed upon - 50
the South African Police Service in werms ol any faw.™,
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Amendment of section 28 of Act 32 of 1998, as substituted by section 12(a) of Act 61
of 206

8. Section 28 of the principal Act is amended by the substitution {or paraeranh (g) of
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of section 17D(3) of the South African Police Service Act, 1995 (Act No. 68 of
1995). any member of the prosecuting authority or a member of that Directorale, to - 10
conduct the investigation, or any part thereof, on his or her behalf and to report to
him or her.™.

Repeal of sections 30 and 31 of Act 32 of 1998
9. Sections 30 and 31 of the principal Act are repealed.

Amendment of section 36 of Act 32 of 1998, as amended by section 15 of Act 61 of 15
2000 . . . .
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Substitution of section 43A of Act 32 of 1998
13. The following sceetion is substituted for section 43A ol the principal Act:

“Transitional arrangements relating to Directorate of Special Opera-
tions

43A. (1) In this section— 5
{a) any word or expression in respect of which a speceific meaning has
been assigned by the South African Police Service Act, 1995 (Act No.

68 of 1995). has the same meaning: and

{h) “fixed date’ means a date to be determined by the President by
proclamanion. 10}

(2) Prior to a date determined by the Narional Director. any person
emploved by the Directorate of Speciel Operations must inform the
Nutional Director whether they consent to be wansferred (o the South
African Police Service.

(33 As from the fixed date— 15
(@) any person, who immediately betore the fixed date held the office ol

special Investigator and who has consented o the transier, is
transierred to the South African Police Service and becomes a member
of the South African Police Service; and

by such administrative and support personnel employed by the Director- | 20
ate of Special Operations as may be agreed upon between the Narional
Director and the National Commissioner, may be transferred to the
South African Police Service.

{4) (u) An employee contemplated in subsection (3) may be transferred to
the South African Police Service only with his or her consent.

{f#) The remuneration and other terms and conditions of cmployment of
employees translerred in terms ol subsection (3) may not be less favourable
than those that applied immediately betore their transfer.

{¢) The transfer coniemplated in subsection (3) does not interrupt the
emplovees’ continuity of empioyment and the employees remain entitled to | 30
all righis and benefits, including pension benefits and privileges 1o which
they were entitied to immediately before transfer.

{5) (a) An employee referred w in subsection (3) who does not consent to
be transferred to the South African Police Service must, prior o the dare
referred to in subsection (2}, notify the Narional Director thereof in writing. { 35

tb) In respect of such an employee, the National Director may-—

(i) after consultation with the Minisrer and the Cabinet members
responsihle for the public service and for finance, offer to (ransfer the
employee to a reasonable alternative post or position 1n any
government  department or state institution in accordance  with § 30
subsection (4)b) and (¢) and scction 14 of the Public Service Act,
1994 (Proclamation No. 103 of 1994), shall. unless the context
indicates otherwise. apply 1o such a transter; or

(i) alter consultation with the Minister, offer to transfer the ecmployee o a
reasonable alternative post or position in the prosecufing authoriry, | 45
other than any post of special investigator. in accordance with
subsection () h) and {c).

(¢} 1f the employee does not accept the otfer made in paragraph (4 within
30 days of it being made, the employee’s emplovment automatically
terminates on the fixed date. 50

tdd) An employee whose employment is terminated in terms of paragraph
fe) ts entitled (o a severance package determined by the Minfster in
consultation with the Cabinet members {for the public service and for
finance,

(¢} The severance package provided for in paragraph («f) may not be less
favourable than the severance package provided lor in the Determination
on the Introduction of an Employee-lnitiated Severance Package for the
Puhlic Scrvice determined in terms section 3 of the Public Service Act,
£994.

[
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) Any dispute arising from the interpretation or applicaton of this
section in so far as employees are concerned must be referred o the Labour
Court for determination.

{6) Any decisions made. directions issued and any proceedings instituted
by the employer immediately before the fixed date in respect of an| 5
employee referred o in subsection (3). remains applicable to him or her and
must be implemented or finalised as it the National Prosecuting Authority
Amendment Act, 2008, has not been passed.

(7} Any member of the prosccuting anthority who was employed in the
Directorate of Special Operationy immediately before the fixed date, shall | 10
continue to be employed in the Office of the National Director. and shall
exereise, carry out and perform his or her powers, duties and functions as
conferred. imposed or assigned o him or ber by the Nariona! Direcror and
subject to the control and directions of the National Director or a person
authorised thereto by the National Director, [5

{8} The National Prosecuting Authority Amendment Act, 2008, dues not
affect the validity of any investigation performed by the Directorare of
Speciulf Operations before the fixed daie, including any functions incidental
w such tnvesrigations or the institution of any criminal proceedings,

(9) (a) tnvestigations by the Directarate of Special Operations that are | 20
pending immediately before the fixed date must, on that date. be iransferred
o and continued by the Pircciorate for Priority Crime Investigation in
accordance with a miechanism 10 ensure that the investigationy are not
prejudiced by the ransfer,

{h} The Minister. in comsultation with the Cabinet member for police and | 25
afler consultation with the Narional Direcror and the National Commis-
sioner, must determine the mechanism referred to in paragraph (a).

{10 As from the fixed date any Lability incurred by the Direcrorate of
Special Operations as aresult of any invesrigation by that Directorate, shall
pass Lo the prosecuting aurhority, unless the Minister in consultation with § 30
the Cubinet member for police, in a specific instance deterines otherwise.

{11} (@) Any investiyation that has been instituted under section 28 by the
Directorate for Special Operations, and all steps taken as a result of such an
investigution, shall be decmed te have been instituted or taken in
consequence of the application of section 17D(3) of the South African | 35
Palice Service Act, 1995,

{b} The Head of the Directorate for Priority Crime Investigation may, at
any time after the lixed date. withdraw such a request,

tc) The National Divector must designaie a Divector in respect of cach
investigation referred Lo in paragraph (¢). who must assisi the Directorate of « 40
Priority Crime Investigation in carrying out such an irvestigation. .

Amendment of Preamble to Act 32 of 1998, as substituted by section | of Act 61 of
2000

14. The Preambie to the principal Act is amended by the deletion of the ninth. tenth
and cleventh paragraphs. 4

U

Short {itle and commencement

15. Thix Act is called the National Prosecuiing Authority Amendment Act, 2008, and
comes into operation on 4 date determined by the President by proclamation in the
Guzefte.

Creamer Media Pty Ltd +27 11 622 3744 polity @creamermedia.co.za www.polity.org.za P Oli%\za



	Button14: 


