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PART IV CHAPTER 1

A SUMMARY OF THE MAIN ORAL SUBMISSIONS MADE BY INTERESTED
PARTIES IN REGARD TO THE DESIRABILITY AND FEASIBILITY OF
IMPROVING ACCESS TO JUSTICE IN SOUTH AFRICA :

(1) BY THE INTRODUCTION OF A SYSTEM OF CASE MANAGEMENT
AND COURT ANNEXED ALTERNATIVE DISPUTE RESOLUTION ;
AND BY REQUIRING THE EXCHANGE OF WITNESS STATEMENTS
OR WITNESS SUMMARIES ;

(@) BY A CIRCUIT COURT SYSTEM FOR THE ADJUDICATION OF
CIVIL CASES;

(3) BY THE CREATION OF A COMMERCIAL COURT SUCH AS THE
COMMERCIAL COURT FUNCTIONING IN JOHANNESBURG ;

1.1 MR M.J.D. WALLIS, SC, ON BEHALF OF THE GENERAL COUNCIL OF
THE BAR, AT A PUBLIC SITTING IN DURBAN ON 28 NOVEMBER 1995 [
SEE PAGES 1 TO 10 IN VOLUME 111 OF THIS REPORT ] :

1.1.1 “ The concept of civil circuits, when one starts with it in principle, it ought to
work in the same way as a criminal circuit. The major difficulties are the
logistical ones which flow from the fact that...civil work involves the filing of
pleadings and notices and so on...and far more record-keeping and
administration than the prosecution which is in effect managed by the Attorney-
General’s Office...I have given thought to that problem and I think that there
would be grave difficulties in trying to constitute regional civil registries in
South Africa.”

1.1.2 “There are differing views within the different Bars around the country, on this
aspect [ the desirability of otherwise of Specialist Courts ]. So | hesitate to
express a collective view...Firstly I am firmly of the view that the strength, the
merit of the Roman Dutch law, call it South African law...is its general
application of legal principle. Notwithstanding the impression one occasionally
gets, we have still not adopted the English precedent, case-by-case approach
to the development of the law, with all the erratic shifts and changes and the
lack of relationship between one area of the law and another which that
implies...we are a legal system of broad principle and we develop within the

1



1.1.3

1.14

1.1.5

1.1.6

framework of those broad principles...It is amazing, when one discusses with
foreign lawyers...the solution they arrive at by statute, judicial decision or
otherwise, how closely it bears a resemblance to what evolves from the
principles of the Roman and Roman-Dutch law ; and I think we lose that the
moment we start saying, Judge So-and-So is an intellectual property Judge,
Judge X is a common law Judge, Judge Y is a criminal law Judge, Judge Z will
do maritime matters and so forth. Of course the maritime law internationally
is the classic example of those broad principles applied on the scale of the
whole world. That’s the first reason I’m against it.”

“ The second reason I'm against it is that | believe that overall we are a
country which has vast potential, but limited skilled resources at this point...the
end result is we need to conserve and use our resources as best we can,
and...to take Judges away to seat them in special courts...is just wasteful of
talent. Durban is to the best of my knowledge, the third or fourth largest centre
for maritime litigation in the world... Nonetheless, there is not enough work
here ...to keep one Judge busy as an Admiralty Judge all the time. No doubt
if we did have one Judge here we could almost eliminate delays in Admiralty
cases in Natal, but it would be to the detriment of other litigants, because the
Judge would not be available to do other work. So that’s the second reason |
think it’s a bad use of resources.”

“ And the third reason is that | think it makes the judicial job less attractive to
those who have been trained and brought up in the wide range of the law...I
think we need to attract people of quality to the bench. So those are my three
reasons why I’m actually hostile to any fragmentation...”

“ What happens when you have six judges who are sitting in a Commercial
Court in Johannesburg, they are happily doing commercial work, most or all
of the time, which perhaps lots of their colleagues would prefer to do rather
than knocking around crime and doing personal injuries cases and so on, which
are not as exhilarating frankly. What happens when Judge A is duly and
properly elevated to the Appellate Division and Judges X and Y would both like
to go to the Commercial Court. X gets it and Y doesn’t. | can see room for a
great deal of tension.”

“ That is not how the Commercial Court works in London. Appointments,
whilst they are all Judges of the Queen’s Bench Division, the Judges who sit
in the Commercial Court are appointed as members of the Commercial Court
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and they are appointed from the Commercial Bar. And you must understand,
because of the size in London where there are 7% thousand Barristers, you
have a very distinct body. There is a Commercial Bar Association. The
Commercial Bar is in fact a separate member of the International Bar
Association, which is the biggest international body of Bars around the world.
It has only 800 members. So 6,700 of the Barristers are not doing commercial
work by and large.”

“ Largely, for the sort of reasons I"ve been canvassing, | do not believe that the
notion of a statutory Commercial Court in South Africa is workable. 1 think the
figure given by the Judge President of the Transvaal is in the two years since
this experiment started they’ve handled about 50 cases on that basis.”

“ Notwithstanding the proud hopes of the system, | have recently been involved
in a major case set down for a month, involving millions of Rand, a
construction contract case, which right from the outset we were told by the
Judge President, was to be dealt with as a commercial case, don’t worry we
will always have a Judge allocated. Well pressure of work was such that the
Judge never arrived and we had this interlocutory application and that
interlocutory application...One was told, well you’d better set down an
application to compel the supply of further particulars for trial in the ordinary
Motion Court. You better deal with applications for further discovery in the
ordinary Motion Court. And the problem that generates is that every time you
do it in a major case, a new Judge has to familiarise himself with the
papers...We never got this Judge allocated. Eventually the case settled.”

“ | question how many Judges...in proper commercial court cases, would be
kept fully busy, even in Johannesburg. But that it would only be a handful, at
the most the JP has 6 there out of 53. Now, the benefits seem to me limited and
the im~poverishment of the Bench overall seems to me catastrophic, particularly
bearing in mind our system of elevation to Appeal Courts.”

“ A grave danger for the Appellate Division is to acquire as a Judge someone
who says, look, all I have done for the last 30 years of my life is a fairly narrow
range of commercial cases. That is the expertise | bring. Sorry, crime | know
nothing of, defamation - | can’t help you ; administrative law is a closed book
to me, intellectual property is intellectual to somebody else’s property. That is,
you actually take bright and talented people and then by making them very
narrowly focussed you make them unfit for the appointment to the Appellate
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Division. That can’t be right.”

“ 1 think the better method is to evolve appropriate rules for the management
of Commercial Court cases, or what will be broadly regarded as Commercial
Court cases ; and, far more importantly, one needs to revisit the proposals
which were rejected by Judge Galgut some number of years ago, because of the
overwhelming opposition they met with from members of the Bench as it was
then constituted.”

“ The members of the Commission have available to them, as | understand it,
Lord Woolf’s first Interim Report ; | brought it back for the Rules Board, | may
say, which didn’t have it. | have read it. If one looks at Lord Woolf’s
analysis, one looks at his solutions to it, they are very largely the solutions
which were put up hy the Bars, including the Natal Bar and I think the GCB to
Judge Galgut.”

“ The greater judicial role which was suggested to Judge Galgut by the Bars,
at the time | think perhaps in a narrower context of presiding at Rule 37
conferences and pre-trial conferences. That is really the case management
system, as it is called in Australia, which is a doctored Lord Woolf’s fast track,
multi-track case management system. They are all variations on the self-same
theme. From my point of view, and | believes the Bars’, we remain committed
to that procedure as the best way of managing cases, of getting irrelevancies
out of the way.”

“ And 1’d like here to respond particularly to what Mr Maluleke said to me
about elitism. We see no particular reason why Commercial Courts should be
blessed with such benefits of management...In one sense, and I’m not saying it
is a good thing, businesses are better capable of bearing delays than the person
who is a quadriplegic.”

“ 1 would like to see the breadwinner who has lost a limb being able to get into
Court because the case is properly and firmly managed from an early stage,
and firm management in those cases can more readily be given because very
often the practitioners who are appearing in them, for the plaintiff, may be
novices, may be a little inexperienced, may not have the logistical back-up
which could happen and the hoary old guard of the insurance company’s
lawyers sets out resolutely to raise the drawbridge and hold them off.”
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“ I’m mot sure that’s the right approach and | believe that proper case
management would stop that where it is improper ; would stop the abuses of our
pleading system, such as denying that a collision occurred to force somebody
to give evidence ; refusing to agree or make a tender as to what the proper
quantum of damages is. A Judge, who could say to people up front, look, I’m
directing you, the insurance company, put in now a sealed expression of your
views, one as to the likelihood of apportionment and the degree of it, and two,
the proper quantum. And I’'m going to bear that in mind when it comes to an
award of costs at the end of the case. | think that might be a salutary
inducement to settling cases timeously. It is that kind of thing which can be
done and which benefits the ordinary litigant.”

“ Now, may | go to the witness statements. The underlying theory of
exchanging witness statements was that it avoids trial by ambush and surprise.
In principle that is acceptable, though I have some qualifications where you are
bringing a case or defending a case where questions of fraud arise. Because
there, by giving a warning to the other side who, may we presume for this
purpose, is guilty of fraud, you merely compound the fraud. So that is one
potential drawback.”

“ The system, when it was instituted in the early 1980's in England, had a great
advantage. The parties agreed to it and they put up fairly clear, simple
statements...rather more a witness summary. That was taken up by the Rules
Board and then in 1986 they acquired the power to order disclosure of witness
statements ; then in 1992 it became standard that you had to exchange witness
statements. And then one got to the stage now where it is perhaps in the
majority of cases, say 70%, more or less routine for the Judge to say, well, the
witness statement will stand as the evidence in chief.”

“ That has had two major problems...it is grossly unfair to witnesses. They get
no opportunity to get the feel of the witness box before they are confronted with
hostile cross-examination...They don’t prepare their witness statements, their
lawyers do. They read them over with the eye of a layman and the first
question that gets put is, why did you lie in page three, line 5. What do you
mean did | lie ? Well, you said this, look at the letter over there, you were
lying. > Utterly unfair, but it happens, in that situation.”

“ That’s the one side. The other side of that, and in an endeavour to meet that
is...we put up witness statements, they’re going to be exposed to
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cross-examination, you’re not going to be able to lead anything in addition to
this statement. Well, we’ve got to make the statements as complete and
thorough as possible.”

“ And, if I may then return to the article [ in “Counsel”, the Journal of the Bar
of England and Wales Nov/Dec 1994 issue] :-

‘The current practice with witness statements thus has the following
drawbacks. First it gives a significant edge of advantage to the well
financed litigant over the legally aided client of a small High Street
practice. Secondly, if the statements stand as evidence in chief the
ascertainment of the truth is made considerably more difficult. The
Judge no longer observes the witness telling his own story in his own
words. Thirdly, the cost of trial preparation has been greatly
increased...The twenty thousand word statement may take only two
minutes to verify, but it then takes a fortnight to be challenged in
cross-examination...” ”

“ That is the real flaw of the system, there is no management to do it and there
is no ethos to do it. But I don’t believe we are going to solve those sort of
problems by setting up some independent Commercial Court, we need the rules,
we need training, we need change of attitude and...we need change of attitude
and...

CHAIRMAN : Co-operation ?

MR WALLIS, SC: Yes, Once that is done then, and, the important change
as | see it in the managed approach is that the Judge is enabled to overcome the
lack of co-operation. That’s the key to it working. The ability of the Judge to
overcome the lack of co-operation and the willingness of the Judge to do so.”

THE HON MR JUSTICE 1.G. FARLAM OF THE CAPE OF GOOD HOPE

PROVINCIAL DIVISION AT A PUBLIC SITTING IN CAPE TOWN ON

8 JANUARY 1996 [ SEE PAGES 11 TO 12 IN VOLUME IlI OF THIS

REPORT ] :

“CHAIRMAN” : ...For the record may we invite you briefly to tell us the
essential mechanisms in the Cape Rule 37 techniques which represent a modest
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but a real step in the direction of caseflow management.

“EARLAM J : There are basically two points. The first is, there is provision
for the Rule 37 conference, the one held after the close of the pleadings, to be
presided over by a Judge. He sits in chambers - he normally sits in this court
as a matter of fact - but it is notionally sitting in chambers and he does not
come robed or anything of that kind. But before that, and this is the second
part, the parties have to fill in a questionnaire. They are obliged to discover,
they are obliged to request further particulars for trial and to respond to such
requests automatically without request being filed for that within a certain
period after the close of pleadings. They are supposed to have done all those
things before the meeting is held over which the Judge presides. Both attorneys
have to fill in a questionnaire and the rule requires the forms should be filled
in by the attorney who is actually handling the case. And also it is desirable
- it does not always happen in practice, but it is regarded as desirable - that
that attorney should attend the conference himself or herself.”

“ The Judge then considers the matter. The parties are invited to say whether
there are any directions that they require to be given by the Judge and the
Judge can very often then and there, if there has not been compliance with the
requirements in respect of discovery of the filing of requests for further
particulars or the filing of a response thereto, to order that it be done and to
fix time limits for them and to provide normally that the case may not be
enrolled for trial until that has been complied with. The Judge can sometimes
postpone the conference for a date in the future on the clear basis that
everything that has not been done yet must be done before the resumed
conference.”

“ The Judge can also deal with matters like separating issues. An order can be
made under Rule 33(4)... for the separation of issues at that stage already. The
questions of amendments to pleadings must be dealt with before the close of the
conference. Very often the Judge is able to suggest ways of shortening
proceedings which the parties had not thought of. Very often the parties
themselves make suggestions, sometimes both of them, sometimes one of them
and the suggestions are adopted at the conference.”

“ It is also not unheard of for the Judge even to suggest a possible basis for
settling the case. The attorneys sometimes get up and say very candidly that
they are very close to settling the matter, but there is a certain problem and the
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Judge then informally will give an indication as to how he thinks the problem
can be dealt with which is acceptable and the case is settled then and there.”

“ ...our impression...is that the system does encourage settlements, that more
cases are being settled....than would otherwise be the case...some attorney
friends of mine say that they like the system because it enables them to come
face to face with their opponents. So often they have been trying to get hold of
their opponent to see if they cannot settle the matter and because the attorneys
who are handling the matter are encouraged to be at the conference themselves,
they get an opportunity and very often cases are settled in the passage outside
while they are waiting for the conference to take place. So more cases are
being settled, more cases are being settled earlier and that has the important
knock-on effect also that it means delays are being reduced and other cases
which cannot be settled are able to come up for hearing earlier.”

THE HON MR JUSTICE G. FRIEDMAN, JUDGE PRESIDENT OF THE CAPE

OF GOOD HOPE PROVINCIAL DIVISION AT APUBLIC SITTING HELD IN

CAPE TOWN ON 8 JANUARY 1996 [ SEE PAGES 13TO 18 IN VOLUME Il

OF THIS REPORT ] :

In regard to Rule 37 Friedman JP explained to the Commission that he and his
colleagues :-

“ are at present working out suggestions for improving the present
procedure which we will again put before the profession when we have
formulated them. Hopefully we will be able to come up with some
suggestions which will be put to the Rules Board which will make the
Rule 37 procedure even more effective than it is at the moment. That
roughly is what the situation is.”

Next Friedman JP addressed the Commission on the matter of case flow
management :-

“ The main thrust of case flow management involves, | feel, from what
has been written and what we have gleaned from other countries, is that
there has to be a far more hands-on policy on the part of the judiciary.
This culture of involvement of the judiciary in the running of cases, must
be accepted by the profession. These are fundamental principles.
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Because if you are going to have a system of case flow management it
is no good having a system which does not involve the Judge in the
running of the case. Because the present system in this country is such
that the litigants and their legal advisers control the pace of litigation.”

In developing his theme Friedman JP made copious references to an article
published in two parts in the September and October 1995 issues of The
Australian Law Journal entitled *“ Reforms to the Adversarial Process in Civil
Litigation ” by the Hon Mr Justice D.A. Ipp of the Supreme Court of Western
Australia. In what follows reference to this article will be made as “* the Ipp
article ™.

Judge Ipp is a graduate in Commerce and Law of the University of
Stellenbosch. After practising as an attorney in Johannesburg he was a member
of the Cape Bar from 1973 to 1981. Having joined the Western Australian Bar
Association in 1984, he was appointed as Queen’s Counsel in 1985 ; and as a
Judge of the Supreme Court of Western Australia in 1989. Judge Ipp has made
outstanding contributions to the development and application of case
management in Western Australia. In 1994 he was a Fulbright Senior Scholar.
The Ipp article is based on research carried out by Mr Justice Ipp at the Law
School of the University of Virginia in the USA.

The Ipp article is a comprehensive analysis extending over some 56 pages of
the ALJ. The ALJ [ at page 705 and again at page 790 ] gives the following
useful synopsis of the Ipp article :-

[p.-705] “ The judicial system cannot cope with the increased demand for
its judicial services and there is a pressing need for reform. The
modern adversarial process is an historical development, not a
planned, logical system, and has always been subject to
pragmatic change. Although aspects are immutable, such as the
elements relating to fairness in the proceedings, there is
considerable flexibility within other elements. A striking change
is the extension of judicial control. The changing role of
lawyers has led to many difficulties in the system and legislative
intervention to enforce appropriate standards of conduct is
inevitable.

[p.-790] Reforms of the pre-trial process through case management are



continually occurring. The trend is to make orders at pre-trial
conferences governing as much of the conduct of the trial as
possible. There is a pressing need for discovery reform. The
use of written statements as evidence in chief is becoming
prevalent, as is mandatory mediation. Judicial intervention to
avoid injustice during the trial is growing in acceptance. There
is a need for judicial power to limit the length of trials in
appropriate cases. The appellate process is particularly in need
of reform. Possible reforms include limiting the length of
appeals, limiting the need to deliver full reasons, introducing
two-judge panels and mediating appeals.”

1.3.6 At page 790 of the Ipp article the learned author describes thus the two basic
models of pre-trial case management :-

“ There are many different permutations in the techniques of pre-trial
case management. There are, however, two basic models, and all pre-
trial management techniques are, in some form or other, adaptations of
them. These two models are, first, management involving continuous
control by a judge, who personally monitors each case on an ad hoc
basis, and, secondly, management where control is exercised by
requiring the parties to report to the court (often in the form of a master
or registrar) at a few, fixed, strategically determined, intervals or
occurrences (sometimes called ‘milestones’) where the management of
the case is part of the routine and structure control by the court over all
or most of the cases in its registry.

Most forms of the first model are expensive, as they require constant
attention by the judge and frequent interlocutory appearances by the
parties. This is usually most suited to complex cases. There is a
compelling need for all complex cases to be subject to case management
of this kind.

It is worthy of mention that there is a form of this model which has
proved to be extraordinarily successful for the management of all kinds
of cases, and not only complex litigation. That is the case management
system implemented by the United States District Court for the Eastern
District of Virginia, known throughout the United States as the ‘Rocket
Docket.”

10
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Having referred to the above-quoted passages in the Ipp article, Friedman JP
expressed the following views as to which of the two basic models would be
suitable for South African conditions :-

“ The first one which involves continuous control by the Judge is
employed in certain States in America where when a case comes in,
when someone files a summons, that summons is immediately referred
to a Judge who from that moment onwards controls the course of the
litigation. That is, | would suggest, not the type of case management
that we could possibly employ here because it involves too much time
and it involves a certain amount of specialisation which we are not in
a position, I do not think, to introduce here. 1 think that it is far better
if we follow the second system of the Judge intervening at certain
milestones and the parties being required and the litigants being
required at certain stages in the proceedings to do certain things and for
the Judge to exercise overall control over the progress of the litigation
at those milestones.”

“ This brings me onto another topic under this same globular heading of
‘Access to Justice’ , and that is the question of ADR, Alternative Dispute
Resolution. It would seem from our investigations that the leaders in this field
are the United States, State Courts and Federal Courts. The Federal Judicial
Center published a special issue in December 1994 on Alternative Dispute
Resolution, and it deals in a fairly succinct form in a 26-page document with
the various forms of Alternative Dispute Resolution.”

At page 801 of the Ipp article the following is said under the heading of
“Mandatory Mediation™ :-

“ Mandatory mediation occurs when courts order mediation between the
parties. Mediation of this kind is a service provided by the court and is
part of the adjudicatory process. There are some jurisdictions in which
compulsory mediation may be ordered, a typical example being the
mediation procedures of the Supreme Court of Western Australia.
Mandatory mediation is to be distinguished from forms of voluntary
alternative dispute resolution, which involve the voluntary submission
of disputes to private mediators.

The provision of mediation provided by the courts is another important

11
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modern reform of the civil litigation process. It is part of the court’s
attempt to reduce backlogs and to cope with inadequate resources. It
also reflects the belief that some disputes are better resolved through a
consensual process rather than an adversarial one.

In mediation the mediator holds a series of joint sessions and separate
meetings with the parties in an effort to facilitate agreement. If it is not
possible for the mediator to effect a settlement of the entire action, he
or she will endeavour to facilitate the resolution of independent issues
in the case. Because settlement depends upon mutual agreement, the
success of the cooperative process requires both the presence and
meaningful participation of all relevant parties.”

Having referred to page 801 of the Ipp article Friedman JP stressed the
importance of mediation :-

“ It is well-documented in the United States because they feel that a
great deal of litigation - we all know it, it happens here too -they say
that 90% of litigation in the United States is settled at trial or just
before trial. That is our experience too. Because if it were not so we
would not be able to function. But the problem is that these cases are
settled at too late a stage. If they could be sent to mediation at an
earlier stage then many of these cases would be settled without having
to incur the costs of a full-scale trial eventually or even the procedures
which lead up to a full-scale trial even if it is settled on the morning of
the case. That is why alternative dispute resolution is so important.”

Mentioning that a number of the American Courts have court-annexed systems
of Alternative Dispute Resolution Friedman JP pointed to the lack of awareness
of mediation on the part of local litigants as well as the comparative paucity of
mediation facilities in South Africa :-

“ | think that the problem, certainly in this country, is that litigants are
not aware of the fact that they can go to mediation. That is the one
problem. And even if they are aware, there are no proper structures in
this country yet to which they can go. The result is that cases are
settled really by the legal practitioners themselves and that happens at
too late a stage in most cases. That is why, when one is considering
access to justice one cannot leave out a consideration of the whole

12



question of alternative dispute resolution.”

1.3.12 In response to a question by Mr Maluleke about the cost implications of
mediation Friedman JP replied as follows :-

“ There are costs involved in mediation because mediators would not
spend of their time without being paid for it. But the costs involved are
minimal compared to the alternative, which is to go to the Supreme
Court in a full-scale trial. Because if mediation is employed at an early
stage, it would obviate all the additional costs over a long period of
time with attorneys and counsel and witnesses being involved, expert
witnesses, so the alternative dispute resolution, although it involves a
cost structure, certainly has a tremendous advantage over the full-scale
trial, if it can avoid that.”

1.3.13 In the course of his address Friedman made particular reference to the
destructive potential of discovery procedures in trial litigation :-

“ If you have regard to the Report of the Woolf commission gentlemen,
you will see that a very important aspect of that Report is the manner in
which he approaches the question of discovery. Because discovery can
overburden the proceedings. It can put a litigant, who is not wealthy,
into a very disadvantageous position because he could be flooded with
documentation which is not really relevant ; and with the aid of the
photostat machine these days it is very simple for a practitioner to just
roll of documents and flood his opponent with unnecessary
documentation. That is why Lord Woolf has suggested a curtailment
should be placed on the question of discovery.”

1.3.14 Friedman JP also explored the advantages of treating witness statements as
evidence-in-chief :-

“ In England Lord Woolf has suggested that a deposition should be
taken down from the witness and that should stand as evidence-in-chief.
It not only cuts down the time taken in court, but it also makes the case
which the plaintiff is intending to bring clearer, so that the defence
knows what case it has to meet, so that you do not have these games
going on where people keep their evidence, as far as possible, up their
sleeves and do not reveal it until the last minute, all of which leads to
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more expansive and more expensive litigation.”

1.3.15 In connection with the issue of a possible Commercial Court for Cape Town
Friedman JP said the following :-

“ As far as establishing a Commercial Court is concerned, we do not
feel it necessary for us to introduce a Commercial Court in Cape Town.

LEONJ : I have been told it is not working very well in Johannesburg.

FRIEDMAN JP : But whether it is or is not functioning, I am not
prepared to comment on. All I can say is | have read the rules that
apply to it as far as we are concerned it is not practical to introduce
such a system in the CPD. The reason is a logistic one. We have at the
moment 24 permanent Judges in this Division and we have had an extra
one since the beginning of last year to cope with the additional criminal
work which we have here. But 10 Judges are engaged daily in criminal
trials in this Division which leaves you with 15 Judges to deal with the
rest of the work. Two of those are permanently engaged in the motion
court every week...So that half the complement of the Bench is already
involved. Then we have the Income Tax coming here three times a year
which we have to assign a Judge to. Then we have Water Court
sittings. So if we were to introduce a Commercial Court in this Division
I would have to allocate the work which would be identified as
Commercial Court work to, say, five Judges. It cannot work if you have
less than five, | do not think. Then one would not have enough Judges
to deal with the ordinary run-of-the-mill work.”

1.3.16 Friedman JP considered not only that a Commercial Court was unnecessary for
the Cape, but further that in principle it was wrong to accord preferential
treatment to commercial cases over certain other cases in which urgency was
a paramount consideration :-

“ We feel that the system that is in operation here works sufficiently
well. If a case is identified as being one to be dealt with urgently, the
practitioners know that they can approach me and I will make whatever
arrangements are necessary to have the case expedited, whether it be a
commercial case or any other kind of case. One of the main objections,
both from the judiciary and the practitioners in this Division to the
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establishment of a separate Commercial Court, is that there is no reason
why a commercial case should receive preference over a case of
personal injuries where the person is desperately awaiting an outcome
so that he can carry on with his life after he has been injured. So unless
one can devise a system whereby Commercial Courts are not given
preference timewise over cases in which the community is involved on
a personal level, it would be unfair. You could only do that, we feel,
if you have a large Bench like you have in the Transvaal where you have
over 55 Judges, and to allocate five of them to a Commercial Court
does not interfere with the rest of the work and does not give
commercial cases priority over cases which are as deserving.”

In connection with civil circuit courts Friedman JP remarked :-

“ As far as the second aspect of the Terms of Reference of the
Commission is concerned, namely the question of civil circuit courts.
We have such a system in the CPD. At least twice a year a Judge is
sent down to the Southern Cape Circuit Division, where approximately
30 cases are disposed of over a period of two or three weeks. Most of
them are settled there, but those which have to be heard are heard and
witnesses are in the area, they do not have to come to Cape Town. We
do it regularly there because that is where the bulk of the work is.

But if there is a civil case in any other Circuit Division we will send a
Judge to that Division. We do it on an ad hoc basis and it...works
well. We do not need to change the rules for that. And of course the
Judge on circuit, to whatever circuit town he goes, does the unopposed
divorces. | do not know whether that happens in other Divisions.”

MRATTORNEY M.T. STEYN, ONBEHALF OF THE LAW SOCIETY OF THE

CAPE OF GOOD HOPE, AT APUBLIC SITTING HELD IN CAPE TOWN ON

9 JANUARY 1996 [ SEE PAGES 19 TO 23 IN VOLUME 111 OF THIS

REPORT ]

“ As far as the Commercial Court is concerned, we can have a Commercial
Court if the need for that has been identified. The problem with the
Commercial Court in Johannesburg is that it is based on agreement between the
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litigants. The litigants have to agree to go into the commercial lane. Where
you have a recalcitrant defendant he does not agree to anything, so he would
rather dig in his heels and say that | am not agreeing to that because | would
prefer, without saying that, to stick to the common law or normal lane because
that takes much longer and gives me more time to get my money together.”

ADV D. BOSMAN, A FULL-TIME MEDIATOR OF STELLENBOSCH, AT A

PUBLICSITTING HELD IN CAPE TOWN ON 9 JANUARY 1996 [ SEE PAGES

24 TO 27 IN VOLUME 111 OF THIS REPORT ] :

“ Ek het twee grade, een in drama en ek het ‘n LL.B. EKk het in 1978 begin by
die landdroshof, daar gepraktiseer tot 1979 met landdrosrang. Toe het ek my
leerklerkskap gedoen by mnr Steyn se firma, Silberbauers. Sedert 1982 was ek
‘n prokureur in die Paarl. In 1986 het ek by die Kaapse Balie begin praktiseer
tot 1992. Toe het ek bedank by die Balie en sedertdien praktiseer ek voltyds as
‘n mediator in Stellenbosch.”

“ Wat ek wil sé hierso is, dit is belangrik om daarop te let dat daar “n wesenlike
verskil is tussen mediasie en skikkingsonderhandeling. Heelparty
regspraktisyns, prokureurs en advokate, verkeer onder die indruk dat hulle
mediasie toepas terwyl hulle inderdaad skikkinsonderhandelings
toepas...Mediasie is die kliénte praat self en hulle besluit self en die mediator
is ‘n neutrale derde. Trouens, ek wil sover gaan deur te sé dat dit sou eerder
tot die partye se nadeel wees dat regsverteenwoordigers teenwoordig is tydens
‘n mediasie proses, want dit is my ervaring in die praktyk. Want as jy jou weer
kom kry het die twee prokureurs die gesprek heeltemal oorgeneem en die ouens
wat eintlik moet praat sit daarso en hulle sé nie ‘n dooie woord nie.”

MR ATTORNEY O.D. HART OF VENN, NEMETH AND HART, WITH

WHOSE SUBMISSION THE PIETERMARITZBURG LEGAL CIRCLE

ASSOCIATED ITSELF, AT A PUBLIC SITTING HELD IN DURBAN ON 30

MARCH 1996 [ SEE PAGES 31 TO 33 IN VOLUME 111 OF THIS REPORT] :

“ | firstly cover the question of a Circuit Civil Court in Natal. Mr
Commissioner, | am of the view that a Circuit Civil Court will not be necessary.
Apart from the expense of setting up such a Court, it seems to me that for civil
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matters one may well find oneself in a position of going out on a circuit with
five or six matters on the roll, all of which are settled, and a Circuit Judge
sitting there with nothing to do...l do not see the necessity for Civil Circuit
Courts in Natal, particularly as I do not believe there is any place which is
more than three hours travel from either Maritzburg or Durban.”

“CHAIRMAN : Do you support the idea of case management ?

MR HART : Case management, | do. And if it is thought that that is not
a....responsibility for Judges, then it seems to us that maybe there should be
legally qualified registrars or the like, with management experience, with
executive powers, to jog along cases and see that they get to court and to spend
time in things like rule 37 conferences. Because if that is done, the parties will
have to apply their minds to things properly and early and, in our view, that
will reduce the time delays in litigation.”

ADV A.J. DICKSON, SC. ON BEHALF OF THE PIETERMARITZBURG BAR,

AT APUBLICSITTING IN DURBAN ON 30 MARCH 1996 [ SEE PAGES 34 TO

35 IN VOLUME 11l OF THIS REPORT ] :

“ As far as the Commercial Court...is concerned there is no difference between
the opinions of Durban and Pietermaritzburg, and we support Durban in the
creation of a Commercial Court, probably to be based in Durban...we feel that
Durban is big enough to have such a Court ?”

“ CHAIRMAN : One of the criticisms levelled against the Commercial Court
in the Witwatersrand Local Division is that thus far it is dependent on the
consent of both sides...

MR DICKSON : Mr Chairman, I certainly don’t believe that it should be a
matter of choice...l believe that the plaintiff should make a decision and if he
wishes to take it to the Commercial Court, that should be the place it goes.”
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THE HON MR JUSTICE C.F. ELOFF, JUDGE PRESIDENT OF THE
TRANSVAAL PROVINCIAL DIVISION, AT A PUBLIC SITTING AT
MIDRAND ON 9 APRIL 1996 [ SEE PAGES 36 TO 42 IN VOLUME 111 OF
THIS REPORT]

“ | felt the need to do something for Johannesburg what was being done for
London for the London Commercial Court. The London Commercial Court was
established at the turn of the century to cater specifically for what was termed
‘commercial cases of some complexity’. The merchants and tradesmen and
everybody were dissatisfied with what was going on and | just took it upon
myself to start investigating this.

I set up a small informal Commission with myself as the self-appointed
Chairman, members of the Johannesburg Bar, Attorneys Association, the Law
Society and some judges and we had exploratory discussions and | found
support for this. | also touched the other Judges President and the Chief
Justice on this and they thought it was an idea which was well worth exploring.
The Law Society was to such an extent supportive of this that they arranged for
me to fly to London to explore, to examine the workings of the Commercial
Court there.”

“ | went to London, I had discussions with the President of the Commercial
Court, I was in fact invited to sit on the High Court in the Commercial Court
and to see its workings. When I returned | decided to take the plunge and set
up a Commercial Court.

I have not, of course, the statutory power to set up a court as such but I did the
next best thing and that was to issue a Practice Direction which in terms
amounted to this that if two parties to a civil suit in Johannesburg wished their
case to be dealt with as a commercial case they could join and ask me to do
that.”

“ The Practice Direction | issued then was discussed by the Minister of Justice
in Parliament, he also supported the idea strongly and the original Practice
Direction was altered later on, various procedures were provided and one
important element in the set up of the Commercial Court was that once the
Judge President designates a case as a commercial case a judge is assigned to
the case and he lives with that case and all the little procedural hiccups which
occur as the case proceeds is dealt with by him. The judges who are designated
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to this court are known to be judges who have had considerable experience in
commercial matters and can deal quickly with these cases.”

“ Apropos something mentioned by Judge Flemming, | was concerned when |
set up this court or arranged for this court by the Practice Direction about the
danger of setting up a judicial elite.

This problem I discussed when | was in London with Lord Steyn, an expatriate
South African who practised in the Commercial Court extensively, I asked him
whether one does not create the danger that you create a judicial elite and he
said no, it has not been the experience in London. The fact is that certain
judges are known to have expertise in intellectual property matters,
expropriation matters, criminal matters and all sorts of matters and they do not
become elites because of this.”

“ The motivation was to cater for Johannesburg being the commercial centre
in Southern Africa, the problem was to cater for that litigating problem in the
same was as the London Commercial Court caters for cases of that sort in
London.

The problem about the informal way in which this court was set up is that there
are many persons, litigants, who prefer not to co-operate in having their case
assigned or becoming commercial cases. The defendant who wants to drag his
heels and gain as much time is not going to do that and that is why it needs
statutory foundation so that as in London the case can be designated a
commercial case, whether or not both parties like it.”

“ CHAIRMAN: Now in explaining to us what you had done in regard to the
Commercial Court you will recall that you used the vivid phrase that once a
case has been designated a commercial case, a particular judge is assigned to
it and he then lives with that piece of litigation. Very broadly, what is your
reaction to the notion of, not merely in relation to a Commercial Court but
generally speaking in civil litigation, the notion of court management as a
regular feature of civil litigation?

ELOFF JP: Yes that is a popular idea of Judge Ipp of Western Australia, and
I have given this some thought. Yes, court management; but within limits.
The difficulty is you have to deal in Transvaal with numbers, large numbers of
cases. It is an idea which the Cape likes of having some sort of court
management in the sense that every case has to have a judge presiding over it
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pre-trial. That is just not on as far as Transvaal is concerned because of the
numbers.”

“ I mentioned earlier that we set down in Johannesburg 28 cases per day. If
you have to have a judge presiding over a pre-trial minute of that you have to
have a bench of 20 judges presiding over nothing but pre-trial conferences and
I can assure you that some of these cases are quite complicated. For a judge
to exercise a meaningful role over a pre-trial conference with a court file this
thick, and complicated issues, is going to require an hour to deal with this.
That sort of court management is not practicable.”

“ The next best thing is something which occurs in the Commercial Court but
also in other cases where a matter is somewhat complicated. The parties
approach me as Judge President or any Judge President and ask him to make
special arrangements, | can give you a case in point. There was a very
complicated case running into several millions involving the importation of Teak
from the East and it was complicated and the pleadings bundle looked like this
so the parties came to see me, | assigned a judge to this case and there were
about four or five times when they had to come before him on all sorts of
procedural wrangles and because of his understanding of the case, because he
had been - | use the phrase living with the case - he understands it and
he could quite rapidly resolve any disputes as they arose. But that, because of
practical reasons can only occur in regard to certain particular cases.

Another sort of case that lends itself to that treatment is expropriation cases and
I have done this quite often. When an expropriation case is pending then 1 call
in the parties or they come to see me, | designate a judge to the case and he
takes part in the pre-trial management of the case. But the sort of Judge Ipp
idea will not work in Johannesburg.”

“ CHAIRMAN: Of course on the North American continent something much
in vogue is the technique of Alternate Dispute Resolution, either as a completely
voluntary option or in some jurisdictions annexed as a procedure annexed to the
court as part of the litigation process. Briefly your ideas on that subject as a
device for saving time and money?

ELOFF JP: That has happened and with some success. The question is who

shall take the initiative and at what stage and how? | am aware of a very
complicated engineering dispute which was threatening to go on for years and
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the parties themselves then agreed for the appointment of a senior advocate
from Natal to sit as the mediator.

There is, in Johannesburg, this body that takes on these cases; but what is
required is that somebody should take the initiative of invoking these people.
Question, should not the judge do that? Yes, but at the stage when a case
comes before a judge the parties are ready and the costs are incurred and it is
a little late then to do it.”

“ Possibly some procedure could be invoked whereby cases could be identified
at an early stage which call for mediation. In the United States, you refer to
that, | have knowledge for instance of Denver, Colorado there they have got
what they call a Court Manager and he, with computers, picks up cases which
call for that sort of treatment and designates that.

It is a complicated matter, I simply do not know how one identifies in good time
what cases are of that sort, not every case lends itself to mediation. | think the
initiative should come from the parties themselves but often the lawyers would
prefer to have a good and a healthy fight in court rather than submit to
mediation.”

“ 1 now pass on to a few words about the Commercial Court. May | just recap
and deal with certain important functions and advantages of the Commercial
Court and these advantages were spelt out to me when in London. As I
mentioned earlier | spoke to judges who had served on the Commercial Court
and with advocates who had practised there and also with the Senior
Commercial Court Judge in London.

The first and important thing is that the judges who serve there are known to
be men who have had considerable experience in their practices of commercial
matters. Now theoretically any judge should be equipped to deal with a
commercial matter but it goes so much quicker if you do not have to explain to
a judge what a charter party or a bill of lading or demurrage is or if he can
interpret a balance sheet or if he is familiar with business practices in certain
matters. It so greatly assists and the duration of the trial is cut down very
substantially.”

“ It is also the London experience, if the judge who is on the Commercial Court
is known to have had a very considerable commercial experience, whether at
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the Bar or his years on the bench, parties accept that he is an interventionist.
It is very often necessary for a judge to be an interventionist, and to say to
counsel now this second defence of yours, is it really worthwhile and they
accept it.

The third feature is the one which I mentioned earlier that very often the
commercial disputes are very complicated or perhaps lawyers make them so and
when the matter comes to trial you have a pleadings like this and if the
Commercial Court judge is assigned to the case at the close of pleadings and
has quite an understanding of the pleadings, any interlocutory matters are
dealt with expeditiously, he knows what the case is about, he can on short
notice sit on an interlocutory application, when there is an application for leave
to amend or an exception or an objection.

I can mention one case where there was a very big action in the WLD involving
several millions of rands, it was a very complicated case and before the case
came to trial there were about three or four interlocutory applications, I
assigned this case to a particular judge and he dealt with all of these really
expeditiously and then he also presided over a sort of pre-trial conference and
the actual hearing time was reduced from a potential two months to three
weeks.”

“ As far as the litigant is concerned, the advantage is that many litigants who
are involved in a commercial dispute sometimes resort to arbitration. They
resort to arbitration because then they know who the arbiter is. They fear, and
let us spell it out with plain language, they fear that if they take their chances
in court the case might come before a judge who is not that familiar with
commercial matters, it can be long and drawn out and there is some
uncertainty. Therefore, they resort to arbitration.

If they resort to arbitration it costs them an enormous amount, they have to pay
the arbitrator, they have to pay for the venue, they have to pay for the cost of
preparing a record and there is no appeal and it is for that reason that it is a
very good next best thing to have a Commercial Court when it is known who the
judges are and it is known that those are the judges who have commercial
experience and can deal rapidly and expeditiously with the cases that come
before them.”

“ May | just then respond to a point that was made that the Commercial Court
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in Johannesburg started off with a flourish and then did not attract all that
much custom. | think there was, | gave one reason already and that is that
certain parties would prefer not to have their case stamped or labelled a
commercial case, they prefer to fight in the old system and gain time.

Another, | think more practical reason, is the following: when | created the
Commercial Court in Johannesburg with a Practice Direction the rules of
procedure which I then agreed upon were those which the Bar and the Side Bar
agreed upon in discussions with me and they were fairly simple rules. But
thereafter some rules were added, | think I myself was party to additional rules.
I issued a varied Practice Direction which added further new rules including
one which gave the right to the commercial court judge to require the parties
to exchange witness statements.

That was a mistake, with hindsight | can say that now, and several senior
counsel have come to see me and tell me that that is the reason why they would
rather not use that avenue because they firmly believe that it is not in the
interest of their client to do so. Whether that is the correct attitude | do not
know, it is not for me to decide.”

“ | believe that in time to come we will follow what is done in Great Britain and
that is to require, perhaps make it obligatory in most cases, for a short
summary of the statements of witnesses to be produced. However, that is the
reality, there was that sales resistance to the use of the Commercial Court
largely because parties were concerned about the novelty of having to exchange
witnesses statements.

In consequence of that | issued a new Practice Direction, the copy of which you
have before you which again adopts the simpler procedure and only opens the
door of the parties exchanging witnesses statements if they all agree. |
altogether agree with Advocate Van der Linde who says that the way of dealing
with this is perhaps to do it on a basis similar to that appertaining to Admiralty
Courts where a case can be designated a commercial case and then special
rules applicable to the commercial courts apply.

In London the Commercial Court has a practice of sitting every Friday dealing
with what we might term interlocutory matters and it is then 