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SKWEYIYA J

SKWEYIYA J (Froneman J concurring):

Introduction

[1] This case concerns the confirmation of a declamatioconstitutional invalidity
of sections 151 and 152 of the Children’s ActThe North Gauteng High Court,
Pretoria (High Court) declared these sections usttttional to the extent that they
provide for a child to be removed from family cdrg state officials and placed in
temporary safe care, but do not provide for thddcho be brought before the
children’s court for automatic review of that rerab% In terms of section 172(2)(a)
of the Constitution, an order of constitutional atidity by a High Court must be
referred to this Court for confirmation, without ish it will have no forcé. More
precisely, therefore, this case concerns the datistiality of the statutory framework
for the removal of children from their family eneirment and their placement in

temporary safe care at the instance of the state.

Statutory framework
[2] Itis necessary first to set out the current stayuframework for the removal of

children from family care by state officials. Chep9 of the Children’s Act regulates

1 Act 38 of 2005.

2 Chirindza and Others v Gauteng Department of Heahlid Social Welfare and Othesorth Gauteng High
Court, Pretoria, Case No. 47723/2010, 27 May 2(2011] 3 All SA 625 (GNP) (High Court judgment).

3 Section 172(2)(a) of the Constitution provides:

“The Supreme Court of Appeal, a High Court or artad similar status may make an order
concerning the constitutional validity of an ActRérliament, a provincial Act or any conduct
of the President, but an order of constitutionahlidity has no force unless it is confirmed by
the Constitutional Court.”
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the treatment of children deemed to be in neeca# and protectioh. This Chapter
contemplates two routes for the removal of thes@rmn to temporary safe care:
section 151 provides for removal by court order,ilevisection 152 provides for

removal without a court order in certain circumses

[3] Section 151(1) empowers the children’s court, ifaffpears from testimony
before it that a child is in need of care and ptde, to order that a social worker
investigate the matter and report back within 9¢sda Section 151(2) further
empowers the court, before receiving the reporipriter that the child be removed

and placed in temporary safe care, if this appeacessary for the safety and well-

“ Section 150(1) and (2) describes the circumstairceshich a child is deemed to be in need of card a
protection:

“(2) A child is in need of care and protectiontli& child—

(@) has been abandoned or orphaned and is withoutvisible means of
support;

(b) displays behaviour which cannot be controllgdhe parent or care-giver;

(c) lives or works on the streets or begs for entiy

(d) is addicted to a dependence-producing substamdés without any support
to obtain treatment for such dependency;

(e) has been exploited or lives in circumstancest #&xpose the child to
exploitation;

() lives in or is exposed to circumstances whichynseriously harm that
child’s physical, mental or social well-being;

(9) may be at risk if returned to the custody @& parent, guardian or care-giver

of the child as there is reason to believe thabhshe will live in or be
exposed to circumstances which may seriously haenphysical, mental or
social well-being of the child;

(h) is in a state of physical or mental neglect; or

0] is being maltreated, abused, deliberately retgbt or degraded by a parent,
a care-giver, a person who has parental respoitisibiland rights or a
family member of the child or by a person under séhoontrol the child is.

2) A child found in the following circumstances ynhe a child in need of care and
protection and must be referred for investigatigraltesignated social worker—
(a) a child who is a victim of child labour; and
(b) a child in a child-headed household.”

® Section 151(1) provides:

“If, on evidence given by any person on oath oir@ition before a presiding officer it
appears that a child who resides in the area oftiidren’s court concerned is in need of care
and protection, the presiding officer must ordeat tthe question of whether the child is in
need of care and protection be referred to a datégnsocial worker for an investigation
contemplated in section 155(2).”
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being of the child. Section 151(3) preserves the court’s general poirerespect of

investigations. Section 151(4) requires a removal order to iderifie child in

sufficient detail for the order to be execufedSection 151(5) and (6) affords

authorised people and accompanying police officeadgensive powers to effect the

removal of a child. Section 151(7) requires the person who has rechavehild to

® Section 151(2) provides:

“A presiding officer issuing an order in terms efbsection (1) may also order that the child
be placed in temporary safe care if it appearsithatnecessary for the safety and well-being
of the child.”

7 Section 151(3) provides:

“When referring the question whether the childrisneed of care and protection in terms of
subsection (1) or when making an order in termsutifsection (2), the children’s court may
exercise any of the functions assigned to it imteof section 50(1) to (3).”

Section 50(1) to (3) in turn provides:

‘()

@)

®)

A children’s court may, subject to section {®5 before it decides a matter, order
any person—

(@) to carry out an investigation or further invgation that may assist the court
in deciding the matter; and

(b) to furnish the court with a report and recomdsation thereon.

An investigation or further investigation mis carried out—

(a) in accordance with any prescribed procedurss; a

(b) subject to any directions and conditions debeewhin the court order.

The court order may authorise a designatedakagorker or any other person
authorised by the court to conduct the investigatio further investigation to enter
any premises mentioned in the court order, eith@reaor in the presence of a police
official, and on those premises—

(a) remove a child in terms of sections 47 and 151;
(b) investigate the circumstances of the child;

(c) record any information; and

(d) carry out any specific instruction of the caurt

8 Section 151(4) provides:

“An order issued in terms of subsection (2) mugnidy the child in sufficient detail to
execute the order.”

® Section 151(5) and (6) provides:

“(5)

(6)

A person authorised by a court order may, egithlone or accompanied by a police
official—

(a) enter any premises mentioned in the order;
(b) remove the child from the premises; and
(c) on those premises exercise any power mentiopngekction 50(3)(a) to (d).

A police official referred to in subsection (B)ay use such force as may be
reasonably necessary to overcome any resistanéesagfae entry of the premises

contemplated in subsection (5)(a), including theaking of any door or window of

such premises: Provided that the police officialkfirst audibly demand admission

to the premises and notify the purpose for whichoheshe seeks to enter such
premises.”

4
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give notice of that fact to the child’s parent, glian or care-giver and the provincial
department of social developméft.Section 151(8) requires the court to consider all
relevant facts, with the best interests of thedcbigéing the determining factor in any

decision regarding remov4l.

[4] Section 152(1) empowers a social worker or polifficial to remove a child
and place the child in temporary safe care, witteaburt order, if it is reasonably
believed that: (a) the child is in need of care @notection and needs immediate
emergency protection; (b) the delay in obtainingoairt order may jeopardise the
child’s safety and well-being; and (c) removal he test way to secure the child’s
safety and well-beindf Thereafter notice of that removal must be givethe child’s

parent, guardian or care-giver, the clerk of thédebn’s court and the provincial

10 Section 151(7) provides:

“The person who has removed a child in terms ofcthat order must—

(a) without delay but within 24 hours inform thergyat, guardian or care-giver
of the child of the removal of the child, if thagrgon can readily be traced;
and

(b) within 24 hours refer the matter to a desigdatocial worker for
investigation in terms of section 155(2); and

(c) report the matter to the relevant provincial palgment of social

development.”
1 Section 151(8) provides:

“The best interests of the child must be the deit@ng factor in any decision whether a child
in need of care and protection should be removedpderced in temporary safe care, and all
relevant facts must for this purpose be taken awount, including the safety and well-being
of the child as the first priority.”

12 Section 152(1) provides:

“A designated social worker or a police official yneemove a child and place the child in
temporary safe care without a court order if tr@eereasonable grounds for believing—
(a) that the child—

0] is in need of care and protection; and
(ii) needs immediate emergency protection;
(b) that the delay in obtaining a court order floe removal of the child and

placing the child in temporary safe care may jedigar the child’s safety
and well-being; and

(c) that the removal of the child from his or h@nte environment is the best
way to secure that child’s safety and well-being.”

5
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department of social developmét.Section 152(4) requires the removing authority

to consider all relevant facts, with the best ie¢s of the child being the determining

factor* Section 152(5), (6) and (7) imposes serious piesabr misuse of the power

to remove a child without a court ordmnd section 152(8) requires compliance with

a prescribed procedut®.

13 Section 152(2) and (3) provides:

“2)

®)

If a designated social worker has removed ildcdnd placed the child in temporary
safe care as contemplated in subsection (1), ttialseorker must—

(a) without delay but within 24 hours inform thergmat, guardian or care-giver
of the child of the removal of the child, if thagrgon can readily be traced;
and

(b) not later than the next court day inform thkevant clerk of the children’s
court of the removal of the child; and

(c) report the matter to the relevant provincial paltment of social

development.

If a police official has removed a child andg®d the child in temporary safe care as
contemplated in subsection (1), the police officmlst—

(a) without delay but within 24 hours inform thergyat, guardian or care-giver
of the child of the removal of the child, if thagrgon can readily be traced;
and

(b) refer the matter to a designated social wofeemvestigation contemplated
in section 155(2); and

(c) without delay but within 24 hours notify theopincial department of social

development of the removal of the child and of plece where the child has
been placed; and

(d) not later than the next court day inform thkevant clerk of the children’s
court of the removal of the child.”

14 Section 152(4) provides:

“The best interests of the child must be the deit@ng factor in any decision whether a child

in need of care and protection should be removedpderced in temporary safe care, and all
relevant facts must for this purpose be taken amtoount, including the possible removal of
the alleged offender in terms of section 153 frdwa home or place where the child resides,
and the safety and well-being of the child as tre priority.”

15 Section 152(5), (6) and (7) provides:

“(5)

(6)

Misuse of a power referred to in subsectionk{y a designated social worker in the

service of a designated child protection orgariseat

(a) constitutes unprofessional or improper condiwgtontemplated in section
27(1)(b) of the Social Service Professions Act,8@Xct No. 110 of 1978)
by that social worker; and

(b) is a ground for an investigation into the pbksiwithdrawal of that
organisation’s designation.

Misuse of a power referred to in subsection i§¥) a designated social worker
employed in terms of the Public Service Act or thrinicipal Systems Act

constitutes unprofessional or improper conducsantemplated in section 27(1)(b)
of the Social Service Professions Act, 1978 (Act M@0 of 1978) by that social
worker.
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[5] Section 155(1) requires that the children’s couustrdecide whether a child,
who was removed in terms of section 151 or seclibg, is in need of care and
protection'’ Section 155(2) provides that a social worker minsestigate and
compile a report on the matter within 90 days, kethe child is brought before the
children’s court® Section 155(6), (7) and (8) enumerates the ortterchildren’s

court may make once the child has been brought®éft’

@) Misuse of a power referred to in subsection %) a police official constitutes
grounds for disciplinary proceedings against sualice official as contemplated in
section 40 of the South African Police Service A&95 (Act No. 68 of 1995).”

16 Section 152(8) provides:
“Any person who removes a child must comply witl ghrescribed procedure.”
" Section 155(1) provides:

“A children’s court must decide the question of e a child who was the subject of
proceedings in terms of section 47, 151, 152 orid%d need of care and protection.”

18 Section 155(2) provides:

“Before the child is brought before the childrersurt, a designated social worker must
investigate the matter and within 90 days compileeport in the prescribed manner on
whether the child is in need of care and protection

19 Section 155(6), (7) and (8) provides:

“(6) The children’s court hearing the matter may—

(a) adjourn the matter for a period not exceedihgldys at a time; and

(b) order that, pending decision of the matter,dhiéd must—
0] remain in temporary safe care at the place wliee child is kept;
(ii) be transferred to another place in temporafg €are;

(i) remain with the person under whose contr@ thild is;

(iv) be put under the control of a family memberothmer relative of the
child; or

v) be placed in temporary safe care.

@) If the court finds that the child is in needaafre and protection, the court may make
an appropriate order in terms of section 156.

(8) If the court finds that the child is not in ©kef care and protection, the court—

(a) must make an order that the child, if the cigléh temporary safe care, be
returned to the person in whose control the chiis Wwefore the child was
put in temporary safe care;

(b) may make an order for early intervention sexsim terms of this Act; or

(c) must decline to make an order, if the childas in temporary safe care.”

7
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[6] In summary, the current statutory framework for temoval of children from

their families at the instance of the state conitatep two procedural routes for
removal. Firstly, a person may testify to the @igh’s court that a particular child is
in need of care and protection, and the court mdgrahe immediate removal of the
child if this appears necessary for the child’sesafand well-being® Secondly, a

designated social worker or police official may oam a child without a court order,
if there is reason to believe that this is requinegently”* In both cases, a social
worker will be required to compile a report on wieetthe child is in need of care and
protection, within 90 days, after which the childshbe brought before the children’s
court for a determination of whether she or hendeed in need of care and
protection?” There is no provision for automatic court revibafore compilation of

the report.

Factual background
[7] The first and second applicants are, respectivdiyC, father of a girl aged
three, and Ms M, mother of two girls aged one amat.f The third applicant is the

Centre for Child Law, a law clinic established byetUniversity of Pretoria,

20 section 151(1) and (2).
2L Section 152(1).
22 Section 155(1) and (2).
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participating in this matter as an institutionaplgant, in the public interest and in the

interests of children in similar circumstanceshe thildren of Mr C and Ms Nt

[8] The first respondent is the Department of Healtd &wocial Development,
Gauteng (Department). The second respondent i€itlyeof Tshwane Metropolitan
Municipality (City). The third, fourth and fifth espondents are, respectively,
Itereleng Residential Facility for the Disabled,sbend Tutu Place of Safety and
Pabalelo Place of Safety, which are care facilittexler the direction of the
Department. They play no part in these proceedingke sixth respondent is the
Minister for Police and the seventh respondent he tMinister for Social
Development, who is responsible for the adminigirabf the Children’s Act. The
first, sixth and seventh respondents have jointhaden submissions in these

proceedings and are referred to collectively astate.

[9] On Friday 13 August 2010, Mr C was conducting haslé of repairing shoes at
a prominent intersection in Pretoria, as he dodyg,daut he was accompanied on that
day by his daughter. His partner, who usually embkfter her during the day, was in

hospital giving birth. Ms M, who begs for her g, was present at the same

% Section 38 of the Constitution provides in thevant part:

“Anyone listed in this section has the right to aggzh a competent court, alleging that a right
in the Bill of Rights has been infringed or thresd, and the court may grant appropriate
relief, including a declaration of rights. The g@ns who may approach a court are—

(c) anyone acting as a member of, or in the inteogsa group or class of
persons;
(d) anyone acting in the public interest”.

9
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intersection that day, accompanied by an assiséanshe is blind, and by her two

daughters.

[10] Social workers employed by the Department, togett#r officials from the

City, had planned, for that day, an operation iawa the removal of children from
people found to be begging while accompanied bigdn. This operation was well-
planned and publicised, but no court order had lseeight for the removal of these
children. In execution of the operation, socialrkess removed Mr C’s and Ms M’s
children from their care, and placed them in th@&#nent’'s care facilities, without

notifying the parents of where they were.

Proceedings in the High Court

[11] Mr C and Ms M, together with the Centre for Childw, promptly approached
the High Court with a two-part application. In Parthey applied, on an urgent basis,
for an order to restore their children to theireca®©n 24 August 2010, the High Court
(per Preller J) ordered that Mr C's daughter barretd immediately to his care and
that Ms M’s children remain at the place of saféty five weeks, pending an
investigation into whether they needed alternatisee®® By order of the children’s
court, they have since been returned to Ms M’s,aamder the supervision of a social

worker?®

% High Court judgment above n 2 at para 4.
25
Id.

10
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[12] In Part 2, the applicants sought, among other thifa@) a declaratory order in
relation to the conduct of the social workers; @ypa declaration of constitutional
invalidity of sections 151 and 152 of the Childie&ct, to the extent that they fail to
provide for judicial review of removal and placerhatecisions made by social
workers or police. This relief was initially oppasby the state, but subsequently was
the subject of agreement between the parties,timgguh a draft order handed up to
the High Court on 20 January 2011. Neverthelesgtenw argument was filed and

oral argument was heard on 13 May 2011.

[13] On 27 May 2011, the High Court (per Fabricius J3evbed that, if a child is
removed in terms of section 152 of the Children&,Ahe matter will be heard for the
first time by the children’s court after the 90 dayithin which the social worker is
required to investigate and compile a repdrin contrast, its predecessor, section 12
of the repealed Child Care ATtrequired that a child removed without a warrard ha
to be brought before a court within 48 hours fdioanal determination of whether
that removal was justified, which would also allavyparent to appear and to challenge
the removaf® The High Court found that, although section 152grequire the
person conducting a removal to notify the parengrdian or care-giver of the child,
as well as the clerk of the children’s court, ticees not amount to a notice to appear

in court, as was required under the repealed @ule Act®

% High Court judgment above n 2 at para 12.
" Act 74 of 1983.
% High Court judgment above n 2 at para 12.
29

Id.

11
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[14] The High Court held that this clearly does not tzean opportunity for
automatic review of the removal within a reasondbteeframe, and that the lacuna
created by the Children’s Act renders the legistatprocedurally deficient, with
inadequate protective mechanisms in place to enbatelrastic interference with the
child’s right to parental care is not arbitrary remsonable or unjud!. The lacuna is
compounded by section 155, which strongly implres there will be no review of the
removal until after the receipt of the social watkeeport, and that the issue at that
stage would not be whether the removal was judtifirut rather whether the child is
in need of care and protection and, if so, whatst outcome would B2. The High
Court concluded that the state has a duty to pptaoe measures that ensure the best
interests of the child at all times, and that sjpeprovision for the review of removals

is a minimum requirement of that dufy.

[15] Consequently, the High Court declared sectionsdrid 152 of the Children’s
Act unconstitutional to the extent that they falgrovide for a child, who has been
removed in terms of those sections and placedmpdeary safe care, to be brought
before the children’s court for a review of the maml and placement in temporary
safe caré® The Court further made an interim order, pendingfirmation of the
order of constitutional invalidity by this Court the effect that certain words would

be read in to the impugned provisions to remedyti@nstitutionality, as follows:

%|d at para 13.
311d at para 14.
#1d.

% d at para 17.

The High Court declined to make any order in respé¢he conduct of the social workers who remotiesl
children of Mr C and Ms M from their care. Id a&rp 19.

12
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“18.1. Section 151(7) and Section 152(7) of the Asctto read as though the

following appears as Section (d):

‘(d)  within 48 hours, place the matter before theld@en’s Court
having jurisdiction for a review of the removal acwhtinued
placement of the child, give notice of the date &me of the
review to the child’s parent, guardian or caregiaerd cause
the child to be present at the review proceedingeres
practicable.’

18.2. Section 152(3)(b) of the Act is to read aghé following words appear
therein:
18.2.1. ‘without delay but within 24 hours’ immetiily before the
word ‘refer’; and
18.2.2. ‘to place the matter before the childrestsrt for review as
contemplated in section 152(2)(d)’ immediately lefthe
words ‘for investigation’

18.3. Section 152(3)(b) of the Act will accordingbad as follows:

‘(b)  without delay but within 24 hours refer the tea to a
designated social worker to place the matter betbee
children’s court for review as contemplated in ®ect
152(2)(d) and for investigation contemplated in tisec
155(2); and’

18.4. Section 155(2)(b) of the Act is to read athd words ‘Before the child is
brought before the children’s court,” appearing iedmately before the words

‘a designated social worker’ have been deletec:tirem.”

Proceedings in this Court
[16] On 20 June 2011, the applicants approached thistGmder rule 16(43

seeking an order confirming the High Court’'s ordérconstitutional invalidity, but

34 Constitutional Court Rule 16(4) provides:

“A person or organ of state entitled to do so aesirdus of applying for the confirmation of
an order in terms of section 172(2)(d) of the Citunsbdn shall, within 15 days of the making
of such order, lodge an application for such comdition with the Registrar and a copy thereof

13
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varying it to correct certain typographical errorghe original order. Confirmation is
not opposed by any party. An application was maoe the bar by the applicants
and the state, seeking an amendment of Form 3@edRégulations to the Children’s
Act to include a notice to the parents or familyacthild, removed in terms of section
151 or 152 of the Children’s Act, to appear in thddren’s court for a review of the

removal.

[17] The applicants submit that the absence of a p@vigr automatic review of
the removal and placement in temporary safe caeeabiild is in breach of children’s
constitutional rights to family care or parentalesahe best interests of the child being
considered paramount and the rights to dignity pndacy to the extent that they
include and protect the right to family life. Thalancing of these rights is necessary.
But a critical part of this balancing is automatewiew of the removal of the child.
This requirement, which was provided for in thee&ed Child Care Act, is also a
cornerstone of international law relating to themo@al of children. Its absence from

the Children’s Act, it is argued, thus representsteogressive step.

[18] The applicants contend that the inherent right efiew of administrative

actions, enshrined in section 33 of the Constitytfois insufficient to provide

with the Registrar of the court which made the grddiereupon the matter shall be disposed
of in accordance with directions given by the Cliestice.”

Section 172(2)(d) of the Constitution provides:

“Any person or organ of state with sufficient irgst may appeal, or apply, directly to the
Constitutional Court to confirm or vary an ordercohnstitutional invalidity by a court in terms
of this subsection.”

% Section 33 provides:

14
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adequate protection of the best interests of thiel dbr four reasons: (a) section
155(2) of the Children’s Act strongly implies thtitere will be no review of the
removal; (b) even if there is such a right, it wbukquire an application to be brought
by the parent or child, which is too onerous a bardc) the removal of a child from
parental care is a serious infringement of impdrtaghts, which gives the state an
additional duty to take steps to ensure the bdstasts of the child, a minimum
requirement of which is automatic review; and (idyeg the number of people
affected by the provision, it must make expresdbarc that automatic review is

required in all cases. Thus, the order of constibal invalidity must be confirmed.

[19] The applicants urge that, subject to the correatibthe error identified in the
notice of motion, the order of the High Court idfisient to cure the constitutional
invalidity.®® Parliament would be entitled to amend the provisiat a later stage

should it seek a different solution.

[20] The state associates itself with the applicant¥ingasions. However, in

addition to the reasons advanced by the applicahts, state contends that the

“(2) Everyone has the right to administrative actithat is lawful, reasonable and
procedurally fair.

2) Everyone whose rights have been adverselytaffidoy administrative action has the
right to be given written reasons.
3) National legislation must be enacted to giveafto these rights, and must—
(a) provide for the review of administrative actitnay a court or, where
appropriate, an independent and impartial tribunal;
(b) impose a duty on the state to give effect ®rights in subsections (1) and
(2); and
(c) promote an efficient administration.”

Parliament has enacted the Promotion of Adminisgalustice Act 3 of 2000 to give effect to theights.
% See the reading-in order of the High Court, quined5] above.

15
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impugned sections are unconstitutional because th&inge section 34 of the
Constitution®’ in that they oust the jurisdiction of the childi®court for a period of
90 days, during which time nobody may access thetcad~urther, the limitation of
constitutional rights is neither reasonable nottifiable under section 36 of the

Constitution.

Condonation
[21] The applicants requested condonation for theimufailto comply with rule
16(4), as they had not annexed the correct HighrtGuoder to their main application

papers. | would grant condonation.

Issues for determination

[22] The following broad issues arise for determination:
(@)  Are any rights limited by the impugned provisions?
(b) If so, are these limitations reasonable and jadtié?

(©) If not, what are the appropriate remedies?

Are any rights limited by the impugned provisions?
[23] The coercive removal of a child from her or his leoranvironment is
undoubtedly a deeply invasive and disruptive measlninvited intervention by the

state into the private sphere of family life theveg to rupture the integrity and

37 Section 34 provides:

“Everyone has the right to have any dispute that loa resolved by the application of law
decided in a fair public hearing before a courtvdnere appropriate, another independent and
impartial tribunal or forum.”

16
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continuity of family relations, and even to disgrathe dignity of the family, both

parents and children, in their own esteem as vwgelhahe eyes of their community.
Both sections 151 and 152 of the Children’s Acthatise removals, yet neither
section subjects removals to automatic review, Wwhiwould enable the affected
family, including the removed child, to make regnesmtions on whether removal was
in the best interests of the child. Accordinglymust be determined whether the

impugned provisions impose limitations on any rsgémshrined in the Constitution.

[24] The removal of a child from the reach of her orfamily clearly constitutes a
limitation of the child’s right to “family care oparental care” in terms of section
28(1)(b) of the Constitutioff Although section 28(1)(b) itself also contempsate
“appropriate alternative care when removed from fdraily environment”, this is a
secondary right, not an equivalent alternativetrigh does not necessarily render a
removal constitutionally compatible with the primparght to family care or parental
care. If that were the case, the primary right dae entirely superfluous and legally
meaningless, and section 28(1)(b) would entrendip arright to appropriate care,
irrespective of environment. In my view, Van Digkist J was correct in his

interpretation of section 28(1)(b) dmoste v Bothd’ namely that it envisages—

3 Section 28(1) provides in the relevant part:

“Every child has the right—

(b) to family care or parental care, or to appratgrialternative care when
removed from the family environment”.

392000 (2) SA 199 (T).
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“a child in [the] care of somebody who has custodgr him or her. To that situation
every child is entitled. That situation the Stateonstitutionally obliged to establish,
safeguard and foster. The State may not intevfittethe integrity of the family

[25] This interpretation is fortified by the formulatiaf the right in international
law, which we are bound by section 39(1)(b) of @mnstitution to considéf. The
African Charter on the Rights and Welfare of thelCifACRWC)** provides that
“[e]very child shall be entitled to the enjoymeritgarental care and protection and
shall, whenever possible, have the right to resiile his or her parents*? while the
United Nations Convention of the Rights of the @{UNCRCY* guarantees every
child’s right “to know and be cared for by his @rtparents*> and “to preserve his or
her identity, including . . . family relations ascognized by law without unlawful

interference™®

[26] That section 28 creates distinct rights that aresobject to a single internal

qualification is also apparent from this Court'sidéon inFitzpatrick*’

“91d at 208F.
1 Section 39(1) provides in the relevant part:

“When interpreting the Bill of Rights, a court,itinal or forum—

(b) must consider international law”.

42 OAU Doc CAB/LEG/24.9/49 (1990). The ACRWC was ptiml on 11 July 1990 and entered into force on
29 November 1999. South Africa signed the ACRWQ0rOctober 1997 and ratified it on 7 January 2000.

3 Article 19(1) of the ACRWC.

4 281LM 1456 (1989). The UNCRC was adopted on 20 Novern889 and entered into force on 2 September
1990. South Africa signed the UNCRC on 29 Jand888 and ratified it on 16 June 1995.

“5 Article 7(1) of the UNCRC.
“% Article 8(1) of the UNCRC.

" Minister for Welfare and Population Developmentitzpatrick and Other§2000] ZACC 6; 2000 (3) SA 422
(CC); 2000 (7) BCLR 713 (CC).
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“Section 28(2) requires that a child’s best integdsave paramount importance in
every matter concerning the child. The plain megraf the words clearly indicates
that the reach of section 28(2) cannot be limitedhe rights enumerated in section
28(1) and section 28(2) must be interpreted torekieeyond those provisions. It

creates a right that is independent of those spddif section 28(1)%*

[27] In my view, therefore, the impugned provisions atepose a limitation on the
“expansive guaranteé® in section 28(2) of the Constitution, that “[a]ildis best
interests are of paramount importance in everyenatbncerning the child.” I v

M,*° this Court held:

“The paramountcy principle, read with the right feonily care, requires that the
interests of children who stand to be affectedivecdue consideration. It does not
necessitate overriding all other considerationathBr, it calls for appropriate weight
to be given in each case to a consideration to lwttie law attaches the highest
value, namely, the interests of children who magdmecerned >

Section 28(2) of the Constitution requires an appate degree otonsiderationof
the best interests of the child. Removal of accfitm family care, therefore, requires

adequate consideration. As a minimum, the fafiilgnd particularly the child

“8|d at para 17.

9 Sonderup v Tondelli and Anothi@000] ZACC 26; 2001 (1) SA 1171 (CC); 2001 (2)IBT152 (CC) at para
29.

*0'S v M (Centre for Child Law as Amicus Curig2)07] ZACC 18; 2008 (3) SA 232 (CC); 2007 (12) IBT
1312 (CC).

*1|d at para 42.

%2 See the analogous caseNsfw Brunswick (Minister of Health and Communityv&®ss) v G (J]1999] 3 SCR
46 at para 73, in which the Supreme Court of Cainedt

“Effective parental participation at the hearing#sential for determining the best interests of
the child in circumstances where the parent seeksdintain custody of the child. The best
interests of the child are presumed to lie witlia parental home. However, when the state
makes an application for custody, it does so becthere are grounds to believe that is not the
case. A judge must then determine whether thenpafgould retain custody. In order to
make this determination, the judge must be predentth evidence of the child’'s home life
and the quality of parenting it has been receidnd is expected to receive. The parentis in a
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concerned, must be given an opportunity to makeesgmtations on whether removal
is in the child’s best interests. Accordingly, tlmpugned provisions of the
Children’s Act inflict a limitation on the right isection 28(2), in that they do not

provide for adequate consideration of the bestests of the child.

[28] In addition to the limitation of the right to fampilor parental care, removal
without automatic judicial review also infringesethight of access to courts under
section 34 of the Constitutiol. Although section 45(1) of the Children’s Act
provides that the children’s court “may adjudicatey matter” relating to the care,
protection or well-being of a chiff,and section 53 entitles any person acting in the

interest of the child to approach the children’srt@’ this does not mean that the right

unique position to provide this information to tleeurt. If denied the opportunity to
participate effectively at the hearing, the judgeymbe unable to make an accurate
determination of the child’s best interests.”

%3 Quoted in full above n 37.
** Section 45(1) provides:

“Subject to section 1(4), a children’s court majudéitate any matter, involving—
(a) the protection and well-being of a child;
(b) the care of, or contact with, a child;
(c) paternity of a child;
(d) support of a child;

(e) the provision of—
0] early childhood development services; or
(ii) prevention or early intervention services;

) maltreatment, abuse, neglect, degradation piogation of a child, except
criminal prosecutions in this regard;

(9) the temporary safe care of a child;

(h) alternative care of a child;

0] the adoption of a child, including an inter-cty adoption;

0] a child and youth care centre, a partial cawlity or a shelter or drop-in
centre, or any other facility purporting to be aectacility for children; or

(k) any other matter relating to the care, protector well-being of a child

provided for in this Act.”
%5 Section 53 provides:

“(2) Except where otherwise provided in this Aabygoerson listed in this section may
bring a matter which falls within the jurisdictiai a children’s court, to a clerk of
the children’s court for referral to a childrensuct.

2) The persons who may approach a court, are:
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of affected families to access to courts is notamgd in practice. Although their
access to courts is not denied, it is no doubtygela This Court has held before that
an affected party’s right of recourse to a courlas¥ after the limitation of a right

“does not cure the limitation of the right; it migreestricts its duration

Are these limitations reasonable and justifiable?

[29] Having found that the impugned provisions imposgtétions on the rights of
children to family care or parental care and toapasunt consideration of their best
interests, as well as the right of access to cpiirtaust now be considered whether

these limitations pass constitutional muster. i88@6(1) of the Constitution states:

“The rights in the Bill of Rights may be limited lgnin terms of law of general
application to the extent that the limitation issenable and justifiable in an open
and democratic society based on human dignity, lgguend freedom, taking into
account all relevant factors, including—

€))] the nature of the right;

(b) the importance of the purpose of the limitation

(c) the nature and extent of the limitation;

(d) the relation between the limitation and itspmse; and

(e) less restrictive means to achieve the purpose.”

[30] Children’s rights, and the rights relating to familife, bear tremendous

importance in a caring constitutional democradyis for this reason that—

(a) A child who is affected by or involved in thatter to be adjudicated;

(b) anyone acting in the interest of the child;

(c) anyone acting on behalf of a child who canmbtm his or her own name;

(d) anyone acting as a member of, or in the inteofsa group or class of
children; and

(e) anyone acting in the public interest.”

% Chief Lesapo v North West Agricultural Bank and theo[1999] ZACC 16; 2000 (1) SA 409 (CC); 1999
(12) BCLR 1420 (CC) at para 20. See dwplLange v Smuts NO and Othgt998] ZACC 6; 1998 (3) SA 785
(CC); 1998 (7) BCLR 779 (CC) at para 90.
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“section 28 requires the law to make best effodsatvoid, where possible, any
breakdown of family life or parental care that méyeaten to put children at
increased risk. Similarly, in situations where ttup of the family becomes
inevitable, the State is obliged to minimise thasmgjuent negative effect on children

as far as it can>®

In Du Toit>® this Court held that “[i]t is clear from sectio8(@)(b) that the
Constitution recognises that family life is impartato the well-being of all
”59

children””” and inS v M it emphasised “the importance of maintaining ititegrity

of family care.®

[31] The purpose of the impugned provisions is a legiterone, namely “to protect
children from discrimination, exploitation and aother physical, emotional or moral
harm or hazards™ and “to provide care and protection to childreroveine in need of
care and protectio> The serious circumstances described in the diefinof a
“child in need of care and protection”, in sectitB0 of the Children’s Act testify to
the importance of affording the state the power pretedures to remove children
from the family environment to ensure their carel gmotection. This is indeed

required of the state by the right of every chitd be protected from maltreatment,

°”'S v Mabove n 50 at para 20.

8 Du Toit and Another v Minister of Welfare and Paidn Development and Others (Lesbian and Gay
Equality Project as Amicus Curiaf2002] ZACC 20; 2003 (2) SA 198 (CC); 2002 (10) BEIL006 (CC).

%9 |d at para 18.

0’5 v Mabove n 50 at para 38.

®1 Section 2(f) of the Children’s Act.
%2 Section 2(g) of the Children’s Act.
%3 See above n 4.
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neglect, abuse or degradation” in section 28(1))the Constitutiof! and is

contemplated in the second part of section 28(BHfihe Constitutiori>

[32] In determining the appropriate relationship betwedba limitation and its
important purpose, it is helpful to consider thelagable international law. Article
19(1) of the ACRWC provides that “[n]o child shék separated from his parents
against his will, except when a judicial authortgtermines in accordance with the
appropriate law that such separation is in the imstest of the child.” Furthermore,
Article 9 of the UNCRC sets specific requirementsréspect of the removal of

children from their families:

“(1)  States Parties shall ensure that a child shatllbe separated from his or her
parents against their will, except when competamhaities subject to
judicial review determine, in accordance with apgltile law and procedures,
that such separation is necessary for the besestteof the child. . . .

2 In any proceedings pursuant to paragraph 1hef present article, all
interested parties shall be given an opportunity participate in the

proceedings and make their views known. . .”

[33] In S v M this Court considered the interpretive influeréethe UNCRC on

section 28 of the Constitution:

6 Section 28(1) of the Constitution provides:

“Every child has the right—
(d) to be protected from maltreatment, neglectsalar degradation”.

8 Section 28(1) of the Constitution provides:

“Every child has the right—
(b) to family care or parental care, or to appratgrialternative care when
removed from the family environment”.

€ Article 9(1) and (2) of the UNCRC.
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“[Slection 28 must be seen as responding in anresipa way to our international
obligations as a State party to the [UNCRC]. Sect28 has its origins in the
international instruments of the United Nationshu3, since its introduction the
[UNCRC] has become the international standard agjaihich to measure legislation

and policies®’ (Footnote omitted.)

[34] The right to parental care or family care requitest the removal of children
from the family environment must be mitigated ire ttmanner described in the
UNCRC, in order to satisfy the standard set forlitlnéation of rights in section 36(1)
of the Constitution. The requirements that theaeshbe subject to automatic review
and that all interested parties, including thectlsibncerned, be given an opportunity

to be heard, in my view, stand as essential safdgud the best interests of the child.

[35] Despite the importance of the purpose of the linoitg the removal and
separation of children from their families, for tgp90 days, cannot be taken lightly.
This separation may rupture the family unit and panthe development of a child. It
is imperative, therefore, that the statutory framdwfor the removal of children

provides for an appropriate degree of judicial sigit of the removals.

[36] The removal measures would be much less restriofitiee rights concerned if
they were subject to automatic judicial review witha reasonable time. An
appearance in the children’s court soon after #maoval would allow the family,
including the child, to make representations, ammllal allow the court to consider

whether the removal is in the best interests ofdhiéd. If they fail to afford this

7S v Mabove n 50 at para 16.
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opportunity, the impugned provisions, despite thpartance of their purpose, are too
restrictive of the rights of the child and the famiand therefore cannot survive
constitutional scrutiny. This is so in the lightthe availability of a less restrictive
alternative, namely provision for an automatic aypace in the children’s court
within a certain reasonable time after the remowagrder for the court to review the
removal. It is noteworthy that section 12 of tlepealed Child Care Act required a
child removed without a warrant to be brought befarcourt within 48 hours for a

formal determination of whether that removal wastified °®

[37] It might be argued that this remedy is already lalsée, since no provision
precludes the family from approaching a court watl urgent application, in the
exercise of their rights under sections 33 and 3@ Constitutiorf? Although this
may be true in a formal sense, it is not true fmractional sense. It is unfair for the
law to empower the state to initiate the removah @hild from her or his family, but
to place the onus on the affected family to ingi#tte review of that removal. By
requiring the family to bear, at least initialljaetcost of pursuing review proceedings,

the impugned provisions are too restrictive ofdigh’s rights protected under section

% Section 12(2) of the Child Care Act provided:

“The policeman, social worker or authorized offiggno has so removed a child shall as soon
thereafter as may be—

(a) inform the parent or guardian of the said cluiidperson in whose lawful
custody the child is of his removal if such pareguardian or person is
known to be in the district from where the childssm@moved and can be
traced without undue delay;

(b) inform a children’s court assistant concernédhe reasons for the child's
removal; and
(c) bring the child or cause him to be brought befiie children’s court of the

district in which is situate the place from whehe thild was removed.”
%9 See above n 35 and n 37.
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28(1)(b) and (2), as well as the right of accesscaarts in section 34 of the

Constitution.

[38] | have considered whether the limitations on sec@8(1)(b) and (2) and
section 34 of the Constitution brought about bytisas 151 and 152 of the Children’s
Act are reasonable and justifiable. | conclude tha limitation cannot be justified.
Accordingly, the impugned provisions are incongisteith the Constitution to the
extent that they fail to provide for a child, whashbeen removed in terms of those
provisions, to be brought before the children’srtdor a review of that removal. It
follows that the declaration of constitutional ifidéy by the High Court falls to be

confirmed.

[39] | have read the separate judgment prepared by ihgagoe Yacoob J and |
find myself unable to agree with his analysis o timitation of rights and the
guestion of its justification. Yacoob J sees timaithtion in the lack of automatic
review of removals. | find the limitation in themoval itself. In my view, the
coercive removal of children from their family eromment, irrespective of the
reasons for that removal, indeed limits the chittgeights to parental care or family
care and to paramount consideration of their bestests, as well as the right of the
children and their families to access the court§he fact that there are strict
requirements for removal to take place does notnmteat no rights are limited.

Rather, it serves to render the limitation lesdrigs/e of those rights, and therefore
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more justifiable’® In this case, | find that the requirements aresirict enough, since
they do not include an automatic appearance ichildren’s court for a review of the
removal, and therefore that the limitation is t@strictive of the rights concerned.
Accordingly, the limitation is unjustifiable andethmpugned provisions, in terms of

which the limitation takes place, are unconstitgilo

[40] It is, however, necessary for this Court to deteemivhat just and equitable

relief it ought to grant.

What are the appropriate remedies?
[41] Having determined that sections 151 and 152 of @mdren’s Act are

unconstitutional, | now turn to the remedy soughtalation to the merits.

[42] Itis curious that the High Court did not declaeeteon 155(2) unconstitutional,
despite issuing an order striking certain wordamfri.”* If the provision is not
unconstitutional, a court surely would not, andeiled could not, cure it by any means.
In my view, however, the High Court was correct tmtdeclare section 155(2)(b)
unconstitutional. Section 155 relates to the c¢hidés court’s consideration of the
social worker’s report, and the determination ofetier the child in question is in

need of care and protection, prospectiVélyThe introductory words “[bjefore the

0 Likewise, the setting of strict requirements fioe Uise of lethal force by police officers, in terafisection 49
of the Criminal Procedure Act 51 of 1977, doesmegn that the right to life is not limited when Bdorce is
used. Rather, it means that the limitation is fessrictive of the right to life and therefore raqustifiable.

"L High Court judgment above n 2 at para 18.4.
2 See section 155(1), (2), (6), (7) and (8) of théldEen’s Act, quoted in full above n 17, n 18 and9.
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child is brought before the children’s court” neeat, and constitutionally cannot, be
construed so as to preclude a prior appearanceebtie children’s court for a review
of the removal itself. Section 155(2)(b) is acaoglly not unconstitutional in this

respect and requires no remedy.

[43] Section 172 of the Constitution empowers this Caeartleclare a law that is
inconsistent with the Constitution invalid to thetent of its inconsistency. In that
event the Court is required to make an order thatist and equitable, including an
order suspending a declaration of invalidity te@walla competent authority to correct
the defect. The decision that we should make isthdr this Court should itself
undertake a course that would remedy the defelelae it to Parliament to do. This,
of course, brings into question, among other thirlgs doctrine of the separation of

powers in our constitutional democracy.

[44] How a court exercises its duties to remedy the ttdatisnal invalidity of a
statute calls for a degree of restraint in appedpricircumstances, The extent to
which a court should refrain from interfering irettegislative realm, however, will
largely be determined by the facts and circumstsoteach case, for which reason it
would be undesirable to lay down a general ruleoashen or how a court should do

so/*

3 Glenister v President of the Republic of Southcafiand Other§2008] ZACC 19; 2009 (1) SA 287 (CC);
2009 (2) BCLR 136 (CC) at para 42 aidhtional Coalition for Gay and Lesbian Equality da®thers v
Minister of Home Affairs and Othef$999] ZACC 17; 2000 (2) SA 1 (CC); 2000 (1) BCLR &EC) (National
Coalition) at para 66.

"4 National Coalitionabove n 73 at para 66.
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[45] The applicants pray for the remedies of readingAd severance. The state and
the remaining respondents associate themselvestigthequest. Both remedies are
sought in relation to section 155(2), while onhadeg-in is sought in relation to
sections 151(7) and 152(2). As | have alreadyrdeteed that section 155(2) is not
unconstitutional, the question of the appropriatiesf in relation to it falls away, and

only the question of reading-in in relation to smt$ 151(7) and 152(2) remains.

[46] In the ordinary course, where reading-in can prewd effective remedy, it will
generally be preferable to a bald declaration wélidity’ and to a suspensive order,
coupled with interim relief® This preference of remedies, however, is nottsthiut
simply indicates the relative suitability of remaldoptions. For one to gain a full
appreciation of all remedial options, it is usdfulkevaluate each possibility on its own

merits.

[47] Itis clear that a legal framework for the remowékhildren from the home is
of significant import to vindicating the rights ehildren, to protecting them from
harm, to securing the rights of parents and forcigiag how the state’s duties in
relation to children ought properly to be discharge appropriate circumstances.

This framework is undoubtedly necessary.

S Van Rooyen and Others v The State and Others (@eBauncil of the Bar of South Africa intervening)
[2002] ZACC 8; 2002 (5) SA 246 (CC); 2002 (8) BCBRO (CC) at para 88.

6 J and Another v Director General, Department of HoAtffairs, and Other§2003] ZACC 3; 2003 (5) SA
621 (CC); 2003 (5) BCLR 463 (CC) at para 22.
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[48] It is possible to order a suspension of invalidiby give the Legislature an
opportunity to cure the statutory defétt. Indeed, where there exists a host of
possibilities for curing the constitutional invatid and a court is able to provide
appropriate interim relief to the affected litigaintwill generally be best to permit the
Legislature to determine in the first instance hilve unconstitutionality should be

cured’®

[49] However, the interests of children and their pareparticularly those who are
indigent, like Mr C and Ms M, should bear no riskumdue infringement, insofar as
possible. If a suspensive order is granted, thenoffending provisions will remain

intact and will continue to permit unjustifiablecursions into the rights of children.

[50] When reading words into a statute, the relevansidaemnations to be borne in
mind are what the consequences of the order woaldrd whether they would
amount to an unconstitutional intrusion into thgidative realm’> A court must

therefore define the reading-in in a sufficienthegise mannet’ which is in keeping

7 Section 172(1)(b)(ii) of the Constitution.

"8 Dawood and Another v Minister of Home Affairs arttiéds; Shalabi and Another v Minister of Home Affai
and Others; Thomas and Another v Minister of Horffai’s and Otherg§2000] ZACC 8; 2000 (3) SA 936
(CC); 2000 (8) BCLR 837 (CC) at para 64.

¥ National Coalitionabove n 73 at para 68.

8d at para 75Jaftha v Schoeman and Others; Van Rooyen v StuitzOéhers[2004] ZACC 25; 2005 (2) SA
140 (CC); 2005 (1) BCLR 78 (CC) at para 61; attbsa and Others v Minister of Social Developmerd a
Others; Mahlaule and Others v Minister of SociavBpment and Othelj2004] ZACC 11; 2004 (6) SA 505
(CC); 2004 (6) BCLR 569 (CCKhosg at para 88.
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with the legislative scheme, so as to impair “#agidlative purpose as little as possible

while removing the constitutional complairit.”

[51] Reading-in is most commonly used to cure uncorigditality based on the
under-inclusiveness of a statutory provision thaustifiably infringes the rights of

identifiable groups that are excluded from certznefits®* However—

“reading in is not necessarily confined to casewliich it is necessary to remedy a
provision that is under-inclusive. There is nosain principle why it should not
also be used as part of the process of narrowmgeifich of a provision that is unduly

invasive of a protected right®

[52] | have found that sections 151 and 152 of the @émd Act are
unconstitutional insofar as they do not provide atomatic judicial review of the
removal process and thereby lack a method for whétérg whether there was just
cause for the removal. To cure the deficit, somegtmust be added to these sections.
Reading-in offers this solution. What is now regdi is to assess whether the
reading-in, as suggested, cures the defect armdnsetl with sufficient economy and

precision, and, if not, then what the preferabterahtives would be.

81 South African Liquor Traders’ Association and Other Chairperson, Gauteng Liquor Board, and Others
[2006] ZACC 7; 2009 (1) SA 565 (CC); 2006 (8) BCBR1 (CC) at para 37.

82 National Coalitionabove n 73Minister of Home Affairs and Another v Fourie andother (Doctors for Life
International and Others, Amici Curiae); LesbiandaGay Equality Project and Others v Minister of Hom
Affairs and Otherqd2005] ZACC 19; 2006 (1) SA 524 (CC); 2006 (3) BEB55 (CC)Khosaabove n 80; and
Satchwell v President of the Republic of SouthcAfand Anothef[2002] ZACC 18; 2002 (6) SA 1 (CC); 2002
(9) BCLR 986 (CC).

8 5 v Manamela and Another (Director-General of &esintervening]2000] ZACC 5; 2000 (3) SA 1 (CC);
2000 (5) BCLR 491 (CC) at para 57.
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[53] The applicants and the state submit that the iogemto both sections 151(7)
and 152(2) as subsection (d) of the following wordsould cure the

unconstitutionality:

“within 48 hours place the matter before the cleitds court having jurisdiction for a
review of the removal and continued placement efdhild, give notice of the date
and time of the review to the child’s parent, gigmdor care-giver, and cause the

child to be present at the review proceedings wheaeticable.”

[54] Related to the reading-in of the abovementionedettivn (d), a reading-in of
the words emphasised below into section 152(3%lso sought, so that it would

provide:

“(b)  without delay but within 24 houreefer the matter to a designated social
worker to place the matter before the children’s court faview as
contemplated in section 152(2)(d) affior investigation contemplated in
section 155(2); and”.

[55] At the hearing the applicants and the state albongted orally from the bar

that provision should be made in Form 36 of thelRa&@ns to the Children’s Act, to

include a notice to the parents or family of adhiemoved in terms of section 151 or
152, to appear in the children’s court for a revigiwsuch removal. It was submitted
that, in contradistinction, Form 4 of the Regulatdo the repealed Child Care Act
made adequate provision in this regard. This apptn, regrettably, was made
without having furnished the Court with copies loé trelevant documentation. | need

not decide this issue.
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[56] | agree with the amendments to sections 151 anddib@roposed by Yacoob J

in his judgment’

[57] By making a final order of this kind, however, | dot suggest that the Court
has crowded-out Parliament’'s role in further iniggging how best to serve the
interests of children, for whom a removal from bwane is necessary, and in enacting
appropriate legislation. Indeed, a final orderedding-in does not give the judiciary
the ultimate word on pronouncing on the law. ladtet initiates a conversation
between the Legislature and the courts, for Padidis legislative power to amend
the remedy continues to subsist beyond the grantinghe relief, and may be
exercised within constitutionally permissible limiat any future tim& | would
therefore encourage the Legislature to exercisentglement to alter the remedy,
should it see fit to do so, in view of its spe@akxpertise and, of course, subject to its

constitutional mandate.

Costs
[58] No argument has been advanced on why we shouldergewith the costs
made by the High Court. That order stands. Tleeseg confirmatory proceedings

the applicants were obliged to come to this Cond @re thus entitled to costs.

8 See [92]-[94] below.
8 National Coalitionabove n 73 at para 76.
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YACOOB J (Moseneke DCJ, Khampepe J, Nkabinde J\fard der Westhuizen J
concurring):

Introduction

[59] The North Gauteng High Court declared sectionsarill 152 of the Children’s
Act' unconstitutional only to the extent that the Acies not provide for a child
removed from family cafeto be brought before the Children’s Court for autic
review of the removal. We are required to decide whether to confirm dhislaration

of invalidity.*

[60] | have read the judgments of Jafta J and Skweyiydhlconsiderable interest.
| do not agree with the reasoning and conclusioddfya J. Although | agree with
Skweyiya J’'s conclusion that the High Court ordeoidd be confirmed in substance,
the approach preferred in this judgment is suffitiedifferent to warrant writing. |

do however also agree with the reasoning and tinelesion that condonation for

non-compliance with Rule 16(4) should be granted.

Removals authorised by the Act
[61] Removals authorised by sections 151 (section 1Bfoval) and 152 (section

152 removal) of the Act must first be briefly debed.

! Act 38 of 2005 (the Act).
2 Sections 151(2) and 152(1) of the Act.

% Chirindza and Others v Gauteng Department of Healil Social Welfare and Othersorth Gauteng High
Court, Pretoria, Case No. 47723/2010, 27 May 270t 1] 3 All SA 625 (GNP) (High Court judgment).

“In terms of section 172(2)(a) of the Constitution.
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[62] Three provisions of section 151 are central toasiten of this case. The first
empowers a Children’s Court to refer the questitwetiver the child is in need of care
and protection to a designated social worker foestigation, if it appears from
evidence before it that a child residing withinatga of jurisdiction is in need of care
and protection. But a court making this referralyngo further: it may place the child
in temporary safe care, but only if this coursenézessary for the safety and well-
being of the child. Finally, in making its decision the court is enjd to ensure that
the best interests of the child is “the determirfmgior in any decision whether a child
in need of care and protection should be removedptaced in temporary safe care”.
The court must also take into account “the safeiy well-being of the child as the

first priority.”®

[63] The section 152 removal is not effected by a cbuttby a designated social
worker or police official, both of whom are empoeerto place the child in
temporary safe care in certain circumstances. sble&l worker or police official may
do so only if there are reasonable grounds foreblg that three pre-requisites are
met. These are that: first, the child is not anlyeed of care and protection but needs
immediate emergency protection; second, the delagbtaining a court order may

jeopardise the child’s safety and well-being; amiddi the removal of the child from

® Section 151(1) of the Act provides:

“If, on evidence given by any person on oath oirafition before a presiding officer it
appears that a child who resides in the area oftifidren’s court concerned is in need of care
and protection, the presiding officer must ordeat tthe question of whether the child is in
need of care and protection be referred to a dagdnsocial worker for an investigation
contemplated in section 155(2).”

® Section 151(2) of the Act.
" Section 151(8) of the Act.

8.
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the home environment is the best way to securechild’s safety and well-beiny.

Like in section 151 removals, the social worker gotice official are also mandated

to ensure that the best interests of children esdétermining factor in the decision

whether to remove the child, and to take into antthe safety and well-being of the

child “as the first priority.*° It must also be mentioned that the misuse ofihiser
nll

by a social worker is “unprofessional or improp@enduct’;” misuse by a police

official is ground for disciplinary proceedings #mgt that official*?

[64] Additionally, the Act places certain reporting aneferral duties upon the
person removing the child pursuant to a section2)5dourt order? the designated
social worket* and the police officiaf who remove the children in terms of section
152. Each of these people who effect the remosal & duty to inform the parent,

guardian or care-giver of the child’s removal withaelay but within 24 hours and

9 Section 152(1) of the Act provides:

“A designated social worker or a police official yneemove a child and place the child in
temporary safe care without a court order if theeereasonable grounds for believing—

(a) that the child—

0] is in need of care and protection; and
(ii) needs immediate emergency protection;
(b) that the delay in obtaining a court order foe removal of the child and

placing the child in temporary safe care may jedigar the child’s safety
and well-being; and

(c) that the removal of the child from his or h@nte environment is the best
way to secure that child’s safety and well-being.”

10 Section 152(4) of the Act.
1 Sections 152(5)(a) and 152(6) of the Act.
12 5ection 152(7) of the Act.
13 Section 151(7) of the Act.
14 Section 152(2) of the Act.
15 Section 152(3) of the Act.
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only if that person can be readily trac8dThe person effecting the removal is also
required to report the matter to the relevant pronl Department of Social
Development! The person who removes the child pursuant touat ewdet® and the
police officia®® who makes the removal pursuant to section 152eareired to refer
the matter to a designated social worker for ingasibn. A designated social worker
and the police officer who remove the child, ar¢hbaobliged to inform the clerk of
the Children’s Court having jurisdiction of the rewal “not later than the next court

» 20

day

[65] It will have been noted that children can only enoved if, amongst other
things, they are found in need of care and praiactiThe Act defines that a child is

deemed in need of care and protection if the child:

“(@) has been abandoned or orphaned and is wilmguvisible means of support;
(b) displays behaviour which cannot be controllgdHe parent or care-giver;

(c) lives or works on the streets or begs for gy

(d) is addicted to a dependence-producing substamdds without any support

to obtain treatment for such dependency;

(e) has been exploited or lives in circumstancest #xpose the child to
exploitation;
() lives in or is exposed to circumstances whiciyreeriously harm that child’s

physical, mental or social well-being;
(9) may be at risk if returned to the custody @& garent, guardian or care-giver
of the child as there is reason to believe thabhshe will live in or be

16 Sections 151(7)(a), 152(2)(a) and 152(3)(a) ofAbe
" Sections 151(7)(c), 152(2)(c) and 152(3)(c) of Aot
18 Section 151(7)(b) of the Act.

19 Section 152(3)(b) of the Act.

20 sections 152(2)(b) and 152(3)(d) of the Act.
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exposed to circumstances which may seriously haephysical, mental or
social well-being of the child;

(h) is in a state of physical or mental neglect; or

0] is being maltreated, abused, deliberately redgteor degraded by a parent, a
care-giver, a person who has parental responghilénd rights or a family

member of the child or by a person under whoserobtite child is.*

[66] The person who removes the child in terms of atcototer and the police
official who removes the child on an urgent basisisinrefer the matter for
investigation. That investigation is prescribesegthere in the A The provisiof®

obliges a designated social worker within 90 dafythe section 151 or section 152
removaf® to compile a report on whether the child is incheé care and protection.

The Children’s Court must then hear the matterraalle an appropriate order.

[67] In summary, it must be said that the conditiond thast be fulfilled before a
child can be removed are indeed stringent. A cbdd never be removed unless a
court concludes or the designated social workgyatice official reasonably believes
that the child is in need of care and protectidmd that term is carefully expanded in
the Act. Once this requirement has been estaloliine Children’s Court may order
removal of the child only if this is necessary floe safety and well-being of the child.

A court cannot do so if removal is merely desirable

2L Section 150(1).

22 Section 155(2).

21d.

4 This also applies to children who are subjectrazgedings in terms of section 47 and section T5deoAct.
5 Section 155(6), 155(7) and 155(8).
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[68] A social worker or police official can similarly tyneffect a removal if, in their
reasonable belief, immediate emergency protecsosoi necessary that the delay in
obtaining a court order may jeopardise the chisditety and well-being, and then only
if the removal of the child is the best way to sedtat child’s safety and well-being.
If there is time to obtain a court order the deatgd social worker and police official
must take steps to get one. The designated sawieker and police official are
precluded from doing what they think is better tloe child: removal must be best for
the child’s safety and security. Finally, there anportant after-removal duties and
prescribed penalties for social workers or polif&cials who misuse their removal

powers.

In the High Court

[69] The High Court accepted the submissions of theigzaih relation to the
reasons why the absence of an automatic courtweptecess after the removal had
been effected rendered the provision inconsistetit the Constitution. The Court
emphasised that the social worker’s report would\selable only in 90 days and that
poor, illiterate and young people “would not beeafgenerally speaking, to provide
proper instructions to anyone, even if they werdimately assisted by an
organisation? The Court also said pertinently “[iJt would singpbe too onerous to
expect a parent, guardian or caregiver of a child subjected to a removal . . . to

bring an application of their own accord to eittiee Children’s Court or the High

%6 High Court judgment above n 3 at para 14.
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Court.”?” It was also stressed that the “removal relatabediberty of a child and to

an intrusion into family life

[70] The Court accordingly held that the provisions wareonsistent with the
Constitution to the extent that there was no prowigor automatic review by a court
in the presence of the child as well as the pargniardian or care-givers (I will refer
to parents, guardians and care-givers as parentbgre was neither evidence nor
submission before the High Court on whether thetdiion was justifiable, and the
Court does not refer to this aspect in its judgmertie Court granted the remedy set

out in an agreed draft order.

[71] The High Court accordingly made the following order relation to the

constitutionality of the provisiors:

“17.  Sections 151 and 152 of the Children’s Act &2005 (‘The Act’) are
declared unconstitutional to the extent that they tb provide for a child
who has been removed in terms of those sectionspkwed in temporary
safe care to be brought before the children’s cdarta review of the

placement in temporary safe care.”

Evaluation
[72] This Court will confirm the declaration of invaltgiof section 151 and section

152 of the Act if it has been established that éhpsovisions limit rights in the

“1d.
21d.
29 The order of the High Court on remedy is set aterlat [85] below when remedy is considered.
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Constitution and that the limitation is not readadeaand justifiable in an open and
democratic society based on human dignity, equality freedom. If the declaration
of invalidity falls to be confirmed, the appropeaess of the remedy granted by the

High Court must be investigated.

[73] In my view, the rights that are limited by the fmé to provide for automatic
review by a court in the presence of the child packents are those set out in section
28 of the Constitution concerning children and isect34 of the Constitution

concerning access to courts. | deal first withisac28.

[74] Section 28, to the extent relevant, provides:

“(1)  Every child has the right—

(b) to family care or parental care, or to appraigrialternative care
when removed from the family environment;

(c) to basic nutrition, shelter, basic health camsvices and social
services;

(d) to be protected from maltreatment, neglectsatar degradation;

(e) to be protected from exploitative labour prees;

() not to be required or permitted to perform warkprovide services
that—
0] are inappropriate for a person of that chilalge; or

(ii) place at risk the child's well-being, educatjophysical or

mental health or spiritual, moral or social devehgnt;

2 A child’'s best interests are of paramount intpace in every matter

concerning the child.”
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[75] The fact that these removal provisions have beected to give effect to
section 28 cannot be gainsaid. It can never bieninterests of children for their
safety or well-being to be endangered. The rempra@lisions are aimed precisely at
preventing this and ensuring that the interesth@thildren are positively catered for.
One has to do no more than compare the circumstaincevhich children can be
found in need of care and protecfibras well as the circumstances in which a
Children’s Court, a designated social worker opkcp official may remove children,
on the one hand, with the detailed protection d#drto children in section 28(1), on
the other, to be driven to the conclusion thatphgpose of the provisions is to protect,
secure and prevent the violation of the constihaiaights of children. It is neither
necessary nor appropriate to enter into a mechacoeaparison. It is in this context
that a vex question comes up: how can the legislggrovisions here in issue that are
palpably designed to protect the constitutionahtsgof children be inconsistent with

section 28?

[76] As | see it the answer is apparent. Despite tfigly defined circumstances in
which children can be removed, there exists alwilgs possibility that a removal
would be wrongly made. The High Court proceedidgmonstrate thi¥. Mr C who

was repairing shoes on a street corner had hishdaugith him because his partner,
who normally looked after the child, had been hiadised. Ms M, a blind person,

was accompanied by her two daughters while beggiDgsignated social workers

%0 Set out in [65] above.

31 In proceedings before Preller J in a differentt mrthe application heard by the High Court beftme
constitutionality issue was argued. That aspet®fcase is not before us.
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removed the children from both Mr C and Ms M. High Court ordered that Mr C’s
daughter be returned to his care, but that Ms Migdeen remain at the place of
safety. If not for the application made with thesiatance of Lawyers for Human
Rights and the Centre for Child Law, Mr C and hmsughter would have been
separated. The little child would probably haverb&éoused in a departmental care
centre for about 90 days. It is unlikely that hewd have been able to sustain an
application to the High Court. And there may bengpnpgarents and children in this

position.

[77] It is in the interests of children that an incotréecision by a court made
without hearing the child or the parents, or byesighated social worker or police
official be susceptible to automatic review by airtpin the ordinary course, in the
presence of the child and the parents. It folldnesn this that sections 151 and 152
do not provide for this and are therefore constihally wanting. Sections 151 and
152 of the Act, though their positive provision®e aimed at the best interests of
children fall short of achieving this result. Thesrry the potential of being counter-
productive because they fail to provide for a Qleifds Court automatic review in the
presence of the child and the parents. In thisesesnd to this extent, the laws are not
in the best interests of children. They thereflaret the rights contained in section

28(2).
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[78] | evaluate the law against the requirements oi@e&4 of the Constitution:

“Everyone has the right to have any dispute thatbmresolved by the application of
law decided in a fair public hearing before a coant where appropriate, another

independent and impartial tribunal or forum.”

[79] The child has the right to challenge the approenass of his or her removal.
Parents, in the exercise of their duty to caretierchild, have a duty to challenge the
correctness of the removal. Whether a removableas rightly ordered or effected is
a justiciable issue. The fact that the parentlthg right to challenge the correctness
of the decision is, in my view, neither here naerth It is in the interests of children
for any law that effects the removal of childrenpwvide, at the same time, for
proceedings in which the correctness of the remevisted by a Children’s Court in
the presence of the child and parents. Sectiors 8#hited in the section 151 court
order because neither the parents nor the chidard have had the opportunity to
argue that the removal order should not be maadkthay would probably not have an
opportunity to do so for 90 days. When designaiacial workers or police officials
remove children, section 34 is again limited, ppehto a somewhat greater extent.
This is so because the removal has occurred withoyt court order, akin to a
situation where there is statutory authorisationfeople to take the law into their

own hands without a court ord&r.

%2 Chief Lesapo v North West Agricultural Bank and theo[1999] ZACC 16; 2000 (1) SA 409 (CC); 1999
(12) BCLR 1420 (CC).
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Justification
[80] The justification analysis in this case is not hktwith complexity. Section

36(1) of the Constitution provides:

“The rights in the Bill of Rights may be limited lgnin terms of law of general
application to the extent that the limitation is$enable and justifiable in an open
and democratic society based on human dignity, lgguend freedom, taking into
account all relevant factors, including—

€)) the nature of the right;

(b) the importance of the purpose of the limitation

(c) the nature and extent of the limitation;

(d) the relation between the limitation and itspmse; and

(e) less restrictive means to achieve the purpose.”

[81] | stress that it is the limitation that must betifiesd and not the entire removal
provision. There is nothing wrong with these psims in so far as they authorise
removal in the tightly defined circumstances prigsat. The difficulty with these
sections lies in the fact that they do not provicleautomatic judicial review in the
presence of the child and parents. The questialetale is whether there can be any
purpose legitimate or otherwise, that can begirafford some basis on which a

justification analysis can begin. To my mind ther@one.

[82] Itis therefore not surprising that the state, @spnted by the Minister for Police

and the Minister for Social Development, ultimatelifered nothing in justification

both in the High Court and in this Court. | camkhof no justification either.
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[83] The limitation cannot be justified. Sections 15ddal52 of the Act are

inconsistent with the Constitution because theyinge the rights of children and
parents in that they fail to provide for automatwiew by a court of any removal
ordered or effected in terms of these provisionsha presence of the children and

parents concerned.

Remedy
[84] It will be useful to set out those provisions o€ timpugned sections that are
relevant for purposes of determining an approprieteedy:

a. Where a court orders removal, section 151(7) peszid

“The person who has removed a child in terms of dbert order
must—

(@) without delay but within 24 hours inform thergrat,
guardian or care-giver of the child of the remoofl
the child, if that person can readily be tracedt an

(b) within 24 hours refer the matter to a desigdate
social worker for investigation in terms of section
155(2); and

(c) report the matter to the relevant provincial

department of social development.”

b. Where a designated social worker effects removattien 152(2)

provides:

“If a designated social worker has removed a chitd placed the
child in temporary safe care as contemplated irseciion (1), the

social worker must—
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(@) without delay but within 24 hours inform thergrat,
guardian or care-giver of the child of the remoofl
the child, if that person can readily be tracedt an

(b) not later than the next court day inform thievant
clerk of the children’s court of the removal of the
child; and

(c) report the matter to the relevant provincial

department of social development.”

C. Where a police official effects removal, sectior2(@ provides:

“If a police official has removed a child and pldcthe child in
temporary safe care as contemplated in subseclipntt{e police
official must—
€))] without delay but within 24 hours inform therqat,
guardian or care-giver of the child of the remoofl
the child, if that person can readily be tracedt an
(b) refer the matter to a designated social worfer
investigation contemplated in section 155(2); and
(c) without delay but within 24 hours notify the
provincial department of social development of the
removal of the child and of the place where thédchi
has been placed; and
(d) not later than the next court day inform thievant
clerk of the children’s court of the removal of the
child.”

[85] It was agreed in the High Court that a reading+ieo was appropriate. The
draft order submitted by the parties in relatiorthis aspect was made an order of
Court:

“18.  Pending the confirmation of the order of inddy, referred to in paragraph

17 of this order, by the Constitutional Court: (ssection 167(5) of the

Constitution)
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18.1  Section 151(7) and Section 152(7) of the Ad¢biread as though the
following appears as Section (d):

‘(d) within 48 hours, place the matter before the
Children’s Court having jurisdiction for a review

of the removal and continued placement of the

child, give notice of the date and time of the

review to the child’s parent, guardian or
caregiver, and cause the child to be present at the

review proceedings where practicable.’

18.2  Section 152(3)(b) of the Act is to read ashé following words
appear therein:

18.2.1 ‘without delay but within 24 hours’ immediately before the
word ‘refer’; and

18.2.2 ‘to place the matter before the Children’s Court fa
review as contemplated in section 152(2)(d) and’

immediately before the words ‘for investigation’

18.3  Section 152(3)(b) of the Act will accordingbad as follows:
‘(b) without delay but within 24 hours refer the
matter to a designated social worker to place the
matter before the children’s court for review as
contemplated in Section 152(2)(d) and for

investigation contemplated in section 155(2); and’

18.4  Section 155(2)(b) of the Act is to read athd& words'Before the
child is brought before the children’s court, appearing
immediately before the words designated social worker’ have

been deleted there from.”

[86] The judgment of the High Court was concerned onlghwhe removal
procedures set out in section 151 and section 158.not clear to me, and there is no
explanation in the High Court judgment, why a regedin remedy concerned with

section 155(2)(b) of the Act was considered necegssdn the circumstances the
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remedy ordered by this Court should not, in my vieancern itself with section 155

of the Act.

[87] The High Court granted a reading-in remedy by agesd between the parties.
In my view, reading-in is in principle the only appriate remedy in the
circumstances of this case. The parties beforeCtheat were wise to request it and

the Court cannot be faulted for granting it, asinlcs from any other remedy.

[88] This Court is enjoined to make a just and equitalotier®® It cannot be just
and equitable, without qualification, either to ldee section 151 and section 152
inconsistent with the Constitution and invalid,torsuspend the order of invalidity to
allow the legislature to remedy the defect. Thenker option is unthinkable because,
in that event, the removal provisions aimed atquig the best interests of children
as well as their other constitutional rights widitrbe available until Parliament rights
matters. This consequence will militate againstipe and equity as well as the
interests of the children to an extent that carnmeotountenanced by this Court. The
latter option is equally untenable. A suspensiérthe declaration of invalidity,
without more, will most likely result in parentsdanhildren, like Mr C and his young
daughter, being separated from each other with@utamt for a period of up to 90

days. This Court cannot take this consequencéyigh

¥ Section 172(1)(b) of the Constitution.
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[89] In my view therefore the only feasible way forwasdeading-in. This course
will not unduly intrude into the domain of Parliaméecause Parliament can amend
the statute at any time. Nor can it be said, éligiht of the nature of the infringement
found, that there are numerous options availablBadiament by which to cure the
defect. It is now necessary to examine the reachrgydered by the High Court in

detail to test its appropriateness.

[90] It will have been noticed that the reading-in isedted at increasing the
responsibilities of the person who in fact remotres child pursuant to a court order
as well as the designated social worker or polieial who removed the children.
This general approach is beyond criticism. But lhigh Court order reveals two
technical errors. In the first place, the ordeadwertently refers to section 152(7)
which deals with something different. The ordg@rdpose will therefore not refer to
section 152(7) at all. Secondly, while the Highu@arder made reference to section
152(3) which is concerned with the removal by ageobfficial, no additional duty to
facilitate automatic review is placed on the deatgd social worker who effects the

removal by some reading-in in relation to secti6@(2). This must be provided for.

[91] We must now evaluate the reading-in ordered byHigh Court in substance.
The reading-in of an additional paragraph (d) igection 151(7) poses two
difficulties. The first is that the person effexjithe removal is to place the matter
before the Children’s Court. But we do not knowowthe person effecting the

removal will be and whether that person will possii& expertise to place the matter
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before the Children’s Court. | think the answeslin the substance of the order of the
High Court in relation to section 152(3)(b) in whithe police official effecting the
removal is obliged to refer the matter to a dedigghaocial worker to place the matter
before the Children’s Court. In my view, it wilebappropriate for the court making

the removal order to refer the matter to a desaghaocial worker.

[92] The second difficulty revolves around the use & #8 hour period which
might commence say on Friday evening and end ord&uevening. And if the
obligation of the police official is to refer theatter to a designated social worker we
need to specify two time limits: one within whidmetmatter must be referred to the
designated social worker and another time by wthehsocial worker must place the
matter before the Children’s Court. In the circtanses, it is appropriate to read in a

new subsection to be numbered 2A into section &&adling as follows:

“(2A) The court ordering the removal must simultaneously refer the matter to
a designated social worker and direct that social @rker to ensure that:
0] the removal is placed before the Children’'s Court ér review
before the expiry of the next court day after the emoval; and
(i) the child concerned and the parents, guardian or ga-giver as
the case may be are, unless this is impracticabl@resent in

court.”

[93] We must now concern ourselves with section 152(2ckwwas not dealt with
by the High Court and which is about the dutiesaafesignated social worker who

removes the child. | would add a sub-paragraphe@adling:
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“(d) ensure that:
0] the removal is placed before the Children’'s Court ér review
before the expiry of the next court day after the emoval; and
(i) the child concerned and the parents, guardian or ca-giver as
the case may be are, unless this is impracticablgresent in

court.”

[94] The following reading-in into section 152(3)(b)appropriate. | would suggest
that the duty of the police official to refer theatter to a designated social worker in
section 152(3)(b) of the Act should be modified.owéver reading-in alone will
render the section difficult to understand. Acaogty a combination of severance
and reading-in must be used. In my view, the gpmate modification is to ensure
that the duties of the police official bring abdbe same result as the court order
referring the matter to a designated social workerdescribed in paragraph [91]
above. This can be accomplished by severing thedsvdfor investigation
contemplated in section 155(2); and”; reading mwords “of the removal before the
end of the first court day after the day of the ogal” and “who must ensure that”;
and reading in subsections (i), (ii) and (iii). erheformulation of section 152(3)(b)

that | would propose reads as follows:

“(b) refer the matteof the removal before the end of the first court dy after

the day of the removalto a designated social workerho must ensure

that:

0] the removal is placed before the Children’'s Court ér review
before the expiry of the next court day after the eferral;

(ii) the child concerned and the parents, guardian or ga-giver as

the case may be are, unless this is impracticableresent in court;
and

(i) the investigation contemplated in section 155(2) onducted.”
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[95] Attorneys’ fees are determined by our Rules andcateulable irrespective of

whether the matter is oppos&d.However, the appropriateness of counsel fees must

be assessed on the basis of the agreement betivegmatties that counsel would

charge as if the matter was unopposed. Our ordst reflect this.

Order

[96] The following order is made:

1.

2.

Condonation is granted.
The declaration of invalidity of section 151 asmection 152 of the
Children’s Act 38 of 2005, made on 27 May 2011 iy North Gauteng
High Court under Case No. 47723/2010, is confirmed.
The orders of the High Court in paragraph 18tofudgment are set
aside and replaced with the orders in paragrapgbs$selow.
An additional paragraph to be numbered 2A islHieao section 151 of
the Children’s Act 38 of 2005 as follows:

“(2A) The court ordering the removal must simultangly refer

the matter to a designated social worker and diteat

social worker to ensure that:

3 Constitutional Court Rule 22 read with Supreme i€ofiAppeal Rules 17 and 18.
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(i)  the removal is placed before the Children’'s €ou
for review before the expiry of the next court day
after the removal; and

(i)  the child concerned and the parents, guardian
care-giver as the case may be are, unless this is
impracticable, present in court.”

An additional paragraph to be numbered (d) a&lr@ to section 152(2)
of the Act as follows:

“(d) ensure that:

(1) the removal is placed before the Children’s
Court for review before the expiry of the
next court day after the removal; and

(i)  the child concerned and the parents,
guardian or care-giver as the case may be
are, unless this is impracticable, present in
court.”

Section 152(3)(b) is severed and replaced ®caon reading:

“(b) refer the matter of the removal before the efdhe first
court day after the day of the removal to a degsagha
social worker who must ensure that:

(1) the removal is placed before the Children’s Court
for review before the expiry of the next court day

after the referral;
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(i)  the child concerned and the parents, guardian or
care-giver as the case may be are, unless this is
impracticable, present in court; and

(i) the investigation contemplated in section 155(2) is
conducted.”

7. The Minister for Police and the Minister for $&cDevelopment are
ordered to pay the applicants costs jointly ancksadly.
8. The taxing master must assess the reasonablehessnsel fees as if

the matter before this Court was not opposed.

JAFTA J (Mogoeng CJ concurring):

Introduction

[97] The issue raised sharply in this case is whetherGbnstitution requires a

provision that authorises a removal of a child frgarental care to provide for

automatic judicial review. More precisely whetlsaction 28 of the Constitution

requires that the removal of children from paregtie should always be subject to
automatic review. If this is not what the Congido demands, then the impugned
provisions cannot be held to be inconsistent wifbri the sole reason that they fail to
provide for automatic review. This is the only gna on which the constitutional

challenge was mounted.
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[98] | have had the benefit of reading the judgment¥afoob J and Skweyiya J,
which find that sections 151 and 152 of the ChitégeAct™ are inconsistent with the
Constitution. For reasons that follow | am unabteagree with the finding of
constitutional inconsistency and the concomitardlatation of invalidity. Instead I
find that on the ground raised the applicants Haued to prove that the impugned

provisions are inconsistent with the Constitution.

[99] Since these are confirmation proceedings, this Conay confirm the
declaration of invalidity made by the High Courthornf it is satisfied that the
impugned provisions are inconsistent with the Gtutgdn. This finding must be
based on the ground raised by the applicants.n lapalication for an order declaring
legislation to be invalid for being inconsistentlwihe Constitution, the onus is on the

applicant to prove the inconsistency relied upon.

Proceedings in the High Court

[100] The applicants launched an urgent application enHigh Court for the return
of the children. They also sought an order dewtasections 151 and 152 of the
Children’s Act constitutionally invalid to the extethat they fail to provide for an

automatic review of the removal of children, doneéarms of these sections.

! 38 of 2005.

2S5 v Lawrence; S v Negal; S v Solbft§97] ZACC 11; 1997 (4) SA 1176 (CC); 1997 (1(JIBR 1348 (CC)

at para 107Merafong Demarcation Forum and Others v Presiddrthe Republic of South Africa and Others
[2008] ZACC 10; 2008 (5) SA 171 (CC); 2008 (10) BEB69 (CC) at para 118ernstein and Others v Bester
and OthersNNO [1996] ZACC 2; 1996 (2) SA 751 (CC); 1996 (4) BCMR9 (CC) at paras 2 and 155; and
Khumalo and Others v Holomi$2002] ZACC 12; 2002 (5) SA 401 (CC); 2002 (8) BCIZR1 (CC) at para 45.

56



JAFTAJ

[101] The Department of Health and Social Developmentt&a and other entities
were cited as respondents. None of them opposegrénting of the relief sought by
the applicants. The case came before Preller2igkugust 2010. He issued an order
directing that the first applicant’'s daughter beuneed to her father immediately and
that the daughters of the second applicant be &ejpt place of safety pending an
investigation on whether they were in need of cand protection. These children
were subsequently returned to their parents in deohan order issued by the

Children’s Court.

[102] The determination of the issue relating to the tr®nal validity of the
impugned provisions was deferred to a later d&e. that date the case came before
Fabricius J and the parties presented him withreseat draft order which sought to
declare the impugned provisions unconstitutiondhe learned Judge directed that
written argument be filed and the parties were dskgresent oral argument at a later
hearing. Having heard argument, the High Court sassfied that the parties’ draft

should be made an order of court.

[103] Consistent with the draft, the High Court issuedader in the following terms:

“17.  Sections 151 and 152 of the Children’'s Act &82005 (“The Act”) are
declared unconstitutional to the extent that thay tb provide for a child
who has been removed in terms of those sectionsphaweéd in temporary
safe care to be brought before the children’s cdéarta review of the

placement in temporary safe care.
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Pending the confirmation of the order of ind&i, referred to in paragraph
17 of this order, by the Constitutional Court: (ssection 167(5) of the

Constitution)

181

18.2

18.3

18.4

Section 151(7) and Section 152(7) of the Aetta read as though
the following appears as Section (d):

“(d) within 48 hours, place the matter before the @ildren’s
Court having jurisdiction for a review of the removal and
continued placement of the child, give notice of #ndate and time
of the review to the child’s parent, guardian or caegiver, and
cause the child to be present at the review proceeds where

practicable.”

Section 152(3)(b) of the Act is to read ashié following words

appear therein:

18.2.1 “without delay but within 24 hours” immediately before
the word “refer; and

18.2.2 “to place the matter before the Children’'s Court far
review as contemplated in section 152(2)(d) and”

immediately before the words “for investigation”

Section 152(3)(b) of the Act will accordingbad as follows:

“(b) without delay but within 24 hours refer the matter to a
designated social worker to place the matter beforthe children’s
court for review as contemplated in Section 152(2)f and for

investigation contemplated in section 155(2); and”

Section 155(2)(b) of the Act is to read athd words‘Before the
child is brought before the children’s court,” appearing
immediately before the word® designated social worker” have

been deleted there from.

The first, sixth and seventh respondents jpiatid severally are to pay the

following costs:

191

The opposed costs of the application and dsts ®@ccasioned by the
opposition to Part A of the notice of motion, thests are to include
the costs of the hearings on 20 and 23 August Z@l@]ation to the
latter hearing the costs to include the costs aooed by the

employment of two counsel.
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19.2 In the context of Part B of the notice of moteach party is to bear
its own costs.
| do not deem it appropriate or justified to grémé prayer sought

against the particular (but unidentified) socialrkeys.”

[104] However, it is unclear from the High Court’s judgmevhether the impugned
provisions were in fact found to be inconsistentnwthe Constitution. Bearing in
mind the ground on which the validity of these psaans was challenged, neither the
judgment nor the order shows against which secaifdhe Constitution the validity of
the provisions was tested. In short the judgmemsdnot reveal the section of the

Constitution the impugned provisions were fountdéanconsistent with.

[105] Section 172 of the Constitution empowers the cototdeclare an Act of
Parliament to be invalid only if it is inconsistemith the Constitution and the power
to so declare is limited to the extent of the irgistency’ It follows that if the High
Court did not find that an inconsistency existsgatuld not competently declare the
invalidity. The difficulty is that this cannot leketermined from its judgment. In these

circumstances this Court may confirm the High Csustder if it is satisfied that the

% Section 172(1) of the Constitution provides:
“When deciding a constitutional matter within itsvger, a court—

(@) must declare that any law or conduct that isomsistent with the
Constitution is invalid to the extent of its incistency; and

(b) may make any order that is just and equitabtduding—

0] an order limiting the retrospective effect dfet declaration of
invalidity; and

(i) an order suspending the declaration of invsfi€or any period and
on any conditions, to allow the competent autharitycorrect the
defect.”
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impugned provisions are inconsistent with the Gautstn, owing to their failure to

provide for automatic review.

[106] Any inconsistency between the impugned provisiarg the Constitution must
be established with reference to the ground on lwthe challenge was based. In its

affidavit the Centre for Child Law asserted:

“There is no requirement that there be any fornjudicial oversight during the 90
day investigation period. Moreover, there is ntme date provision or opportunity
for a parent to obtain access to the Children’srCtar the parent to oppose the
removal and show reasons why removal was not nages#\s is illustrated by this
matter, the parent must approach the High Couhatee the decision to remove set

aside.

As stated above, the requirement of judicial oggrisiregarding the removal of a
child is set out in both the United Nations Coni@mbn the Rights of the Child and
the African Charter of the Rights and Welfare of thild before one is allowed to
separate children from their parents and deprivilrem of their right to parental
care. Accordingly, children’s right to parentareand not to be separated without
such decision being subjected to judicial revievemsrenched in international law.
This is the broader context in which sections 2@(1and 28(2) must be read.

| therefore submit that sections 151 and 152 acenstitutional insofar as they fail to

provide an appropriate mechanism for judicial revie

[107] The applicants rely on section 28 of the Constiitas the benchmark against
which the validity of the impugned provisions mbst tested. While accepting that
section 28(1)(d) authorises the removal of a cfriben parental care, the applicants

argue that the removal constitutes a limitatiorthaf right to parental care entrenched

* The full text of section 28 is quoted in [108] del
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in section 28(1)(b) of the Constitution. They siibthat the tension between these
two provisions of section 28 may be managed bkistzia proper balance which may
be achieved through automatic review. Relyingl@nWnited Nations Convention on
the Rights of the Child (Convention) and the Afric&harter on the Rights and
Welfare of the Child (Charter) the applicants subthat automatic review is an

entrenched standard applicable to the removal itdrein >

Does section 28 require that legislation permittittee removal of children must
provide for automatic review?

[108] Section 28 deals with the rights of children. riyades:

“(1)  Every child has the right—
€))] to a name and a nationality from birth;
(b) to family care or parental care, or to appraigrialternative care
when removed from the family environment;
(c) to basic nutrition, shelter, basic health camgvices and social
services;

(d) to be protected from maltreatment, neglectsatar degradation;

(e) to be protected from exploitative labour preest

() not to be required or permitted to perform warkprovide services
that—
0] are inappropriate for a person of that chilalge; or

(i) place at risk the child’s well-being, educatjophysical or
mental health or spiritual, moral or social devehgnt;

(9) not to be detained except as a measure ofdsstt, in which case, in
addition to the rights a child enjoys under sedid2 and 35, the
child may be detained only for the shortest appad@rperiod of
time, and has the right to be—

0] kept separately from detained persons overahe of 18

years; and

® South Africa ratified the Convention in June 198%l the Charter in January 2000.
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(ii) treated in a manner and kept in conditionst tiake account
of the child’'s age;
(h) to have a legal practitioner assigned to th&ldby the state, and at
state expense, in civil proceedings affecting thibdde if substantial
injustice would otherwise result; and

0] not to be used directly in armed conflict, @andoe protected in times
of armed conflict.
2 A child’'s best interests are of paramount intpace in every matter
concerning the child.

3) In this section ‘child’ means a person underdge of 18 years.”

[109] Section 28 does not refer to automatic review lat Bherefore the requirement
for judicial review in the Convention does not fopart of the section. Nor can it be
incorporated into the section. Consequently, incd be used as a constitutional
standard for determining the validity of legislatioThis is so despite the fact that the
Convention and the Charter were ratified and anedibg on South Afric4.
International law may form part of our law if it isot inconsistent with the
Constitution or an Act of Parliament. This illeties that where there is an

inconsistency between international law and andA&arliament, the latter prevails.

[110] There is a basic principle concerning constitutiomavalidity that bears

repeating. Legislation can be declared invalidyahit is shown to be inconsistent
with a specific provision of the Constitution. Axedingly, the impugned provisions
can be so declared owing to their failure to previor automatic review if section 28
requires that they should provide for automaticie®v Properly constructed, the

section does not require automatic review. Itolel that the impugned provisions

® See sections 231 and 232 of the Constitution Gleshister v President of the Republic of Southcafrand
Others[2011] ZACC 6; 2011 (3) SA 347 (CC); 2011 (7) BCbR1 (CC) at paras 87-92.
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cannot be declared invalid for failing to provide futomatic review because there is

no constitutional benchmark requiring automatideev

Do sections 151 and 152 limit the right to parerdaie?

[111] The question whether these provisions limit thétrig parental care turns on
the interpretation of the right, itontent and scope. The right to parental careés o
of three rights entrenched in section 28(1)(b).e khers are the right to family care
and the right to appropriate alternative care. ifckision of the right to appropriate
alternative care indicates the recognition in thengitution that there are

circumstances in which the rights to family cargoarental care may not be enjoyed.

[112] In determining the scope of the right to parengak¢ section 28 must be read as
a whole. Each provision must be read in conformitih the other provisions and
effect must be given to all of themSection 28(1)(d) confers on every child the right
to be protected from maltreatment, neglect, abustegradation. This section binds
the state to adopt legislative and other measuesgyded to protect children from
neglect or abusg. This is in addition to the general obligation“tespect, protect,

promote and fulfil” the rights entrenched in thél Bf Rights’

" United Democratic Movement v President of the Répuli South Africaand Others (African Christian
Democratic Party and Others Intervening; Institdt® Democracy in South Africa and Another as Amici
Curiae) (No 2)[2002] ZACC 21; 2003 (1) SA 495 (CC); 2002 (11) IB€ 1179 (CC) at para 83 and
Johannesburg Metropolitan Municipality v GautengvBlpment Tribunal and Othef2010] ZACC 11; 2010
(6) SA 182 (CC); 2010 (9) BCLR 859 (CC) at para 61.

8 Government of the Republic of South Africa and BtlreGrootboom and Othef2000] ZACC 19; 2001 (1)
SA 46 (CC); 2000 (11) BCLR 1169 (CC) at para 78.

® Section 7(2) of the Constitution provides:
“The state must respect, protect, promote and thii rights in the Bill of Rights.”
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[113] This Court is duty-bound to construe various priavis of the Constitution in a
harmonious manner that gives effect to all provisio The courts cannot interpret the
Constitution in a way that renders some of its mions redundant. IfUnited

Democratic Movemerthis Court said:

“A court must endeavour to give effect to all theypsions of the Constitution. It
would be extraordinary to conclude that a provisasrthe Constitution cannot be
enforced because of an irreconcilable tension wafthther provision. When there is
tension, the courts must do their best to harmathisaelevant provisions, and give

effect to all of them?®

[114] Section 28(2) plays a vital role in determining fu®pe of the right to parental
care. The section obliges this Court to constheeright to parental care in a manner
that protects and advances the interests of childiiedecrees that the best interests of

a child must always be dominant in every decisiat involves a child.

[115] In the context of section 28(1)(b) read with sect®8(1)(d) and section 28(2),
the scope of the right to parental care cannoud&lparental care that is harmful or
detrimental to the safety and well-being of a chilt cannot be claimed that section
28(1)(b) entitles a child to parental care thahasmful to its safety and well-being.
To read this right in a manner that includes hatrofue would be inconsistent with
section 28(1)(d) and would legitimise the abusehofdren, something which is not

countenanced by the Constitution.

9 Above n 7 at para 83.
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[116] It follows that the right to parental care envishge section 28(1)(b) is limited
to parental care that is beneficial to a child. other words, this section does not
protect harmful parental care. Consequently, latys which authorises a removal
of a child from harmful parental care cannot lirtlie right in section 28(1)(b).

Instead that legislation would be consistent wébt®n 28(1)(d) and section 28(2).

Do sections 151 and 152 apply to parental care eomiated in section 28(1)(b)?

[117] The relevant part of section 151 of the Childrehés reads:

“(1) If, on evidence given by any person on oatlaffirmation before a presiding
officer it appears that a child who resides in &nhea of the children’s court
concerned is in need of care and protection, theiging officer must order
that the question of whether the child is in neédare and protection be
referred to a designated social worker for an itigaon contemplated in
section 155 (2).

2 A presiding officer issuing an order in ternisabsection (1) may also order
that the child be placed in temporary safe caiteaippears that it is necessary

for the safety and well-being of the child.

(8) The best interests of the child must be therda@hing factor in any decision
whether a child in need of care and protection khba removed and placed
in temporary safe care, and all relevant facts rfarsthis purpose be taken
into account, including the safety and well-beirfgtlee child as the first

priority.”

[118] This section empowers the Children’s Court to geanbrder for the removal of
a child to a temporary place of care only if inecessary for the safety and well-being

of the child concerned. The need for removal nmaestestablished by means of
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evidence given under oath. Even then, the detemmifactor must be the best

interests of the child and the priority must be shé&ty and well-being of the child.

[119] In part, section 152 provides:

“(1)

(4)

()

(6)

A designated social worker or a police offlaimay remove a child and place
the child in temporary safe care without a coudeorif there are reasonable
grounds for believing—

(@ that the child—

0] is in need of care and protection; and
(ii) needs immediate emergency protection;

(b) that the delay in obtaining a court order foe temoval of the child
and placing the child in temporary safe care maypgedise the
child’s safety and well-being; and

(c) that the removal of the child from his or hente environment is the

best way to secure that child’s safety and welhgei

The best interests of the child must be therdahing factor in any decision
whether a child in need of care and protection khba removed and placed
in temporary safe care, and all relevant facts rfarsthis purpose be taken
into account, including the possible removal of #leged offender in terms
of section 153 from the home or place where thielgesides, and the safety

and well-being of the child as the first priority.

Misuse of a power referred to in subsectionbil p designated social worker

in the service of a designated child protectioraaigation—

€))] constitutes unprofessional or improper condagtcontemplated in
section 27 (1)(b) of the Social Service Professiéos 1978 (Act
No. 110 of 1978) by that social worker; and

(b) is a ground for an investigation into the pbksiwithdrawal of that
organisation’s designation.

Misuse of a power referred to in subsectionbil p designated social worker
employed in terms of the Public Service Act or Menicipal Systems Act

constitutes unprofessional or improper conductsaontemplated in section
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27(1)(b) of the Social Service Professions Act,89&ct No. 110 of 1978)

by that social worker.

(7 Misuse of a power referred to in subsectionbfdp police official constitutes
grounds for disciplinary proceedings against sudblice official as
contemplated in section 40 of the South AfricanideoService Act, 1995
(Act No. 68 of 1995).”

[120] Section 152 empowers designated social workergalick officials to remove

children in need of care and protection to a tempoplace of care. They can do this
only in cases where the child is in need of “imna¢gliemergency” protection and the
delay in obtaining a court order for the removalrifeopardise the child’s safety and
well-being. If the child is removed from its horarvironment, the removal must be
the best way to secure its safety and well-beilbe best interests of the child must

be the determining factor in reaching the decistoremove.

[121] The section imposes stringent requirements foretkercise of the power to
remove and only children who are in need of cack@otection may be so removed.
It forbids the misuse of the power by declaring tine abuse of the power it confers
would constitute unprofessional or improper condueich would lead to disciplinary

action taken against the offending official.

[122] It is apparent from the text of both sections tiay do not apply to parental
care envisaged in section 28(1)(b). Instead tlmstitute legislative measures that
are consistent with section 28(1)(d) and sectiof228It cannot be gainsaid that the

impugned provisions amount to measures which #ie & constitutionally obliged to
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put in place for the benefit of children. Government of the Republic of South Africa

and Others v Grootboom and OthEr¥acoob J said:

“[T]he State must provide the legal and administeatinfrastructure necessary to
ensure that children are accorded the protectionteaaplated by section 28. This
obligation would normally be fulfilled by passingws and creating enforcement
mechanisms for the maintenance of children, theitgation from maltreatment,
abuse, neglect or degradation, and the prevenfiother forms of abuse of children

mentioned in section 28 (Footnote omitted.)

[123] As measures designed to protect children from harmpérental care, the
impugned provisions do not limit the right to paedrcare. On the contrary, they

advance children’s interests which are paramouantodecision involving a child.

[124] Yacoob J finds that the impugned provisions lirhi¢ rights in section 28(2)
because they do not provide for automatic reviewrofncorrect decision by a court
or a police official or a designated social workéam unable to agree. Any removal
of a child who is not in need of care and protectimuld fall outside the ambit of the
impugned provisions. These provisions cannot bekied to justify the removal, nor
can they be faulted for conduct they do not ausigoril conclude that the impugned

provisions are consistent with section 28 of thesZitution.

[125] Section 34 of the Constitution cannot, in my vieve invoked to test the

validity of the impugned provisions because theliappts did not rely on this section

1 Above n 8.

21d at para 78.
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in the High Court and we are concerned with thefiomation of the order granted by
that Court. A party who challenges the constitdiovalidity of a statute must state
the grounds on which the attack is based in itsding paperd® In this Court too,

the applicants did not rely on section 34 in segldanfirmation of the order granted
by the High Court. Section 34 was mentioned fag fhist time in the written

argument filed in this Court by the respondents.was argued that the impugned
provisions preclude the Children’s Court from coesing a removal before the
expiry of 90 days. But this requirement is corgginn section 155(2) of the Act, the

validity of which is not challenged.

[126] For these reasons | would not confirm the ordaradsy the High Court.

13 Prince v President, Cape Law Society and Ottji2@90] ZACC 28; 2001 (2) SA 388 (CC); 2001 (2) BRL
133 (CC) at para 22.
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